








THE LAW REPORTER. 


OCTOBER, 1842. 


THE CREW OF THE SHIP ULYSSES. 


A coLLection of criminal trials may present a series of narratives, 
as interesting and exciting as are to be found in romance or history — 
exhibiting the condition of the public mind at any given period, and 
giving striking proof of affecting and impassioned elo quence, and dis- 
play iying the energies of humble minds powerfully excited by the con- 
sciousness of being placed in momentous extremities. In order to 
accomplish this end, however, the trials must not be mere reprints ; they 
should be revised and recast, so as to embrace matter excluded on the 
hearing ; technical or subordinate points should be omitted, and much 
information should be interwoven in the story, which was not required 
by contempori aries, but is now necessary to a full comprehension of the 
case. It is also important, that each case should be left to suggest 
its own style of narrative, inasmuch as every trial has some particular 
point of interest, distinguishing it from all others. In some cases the 
facts, as proved, constitute the only interest they possess. In others, 
some collateral facts, having but little connection with the proof on 
the hearing, are chiefly worthy of attention. In others again, the 
arguments of the advocates at the bar entirely overshadow every thing 
else connected with the trial. 

In preparing for our magazine, from time to time, reviews of crimi- 
nal trials, we are governed by these views. It is not our desire to 
present those trials alone, which were attended with great and excit- 
ing interest from the nature of the facts elicited in the proof; on 
the contrary, we sometimes recur to those cases, which were not par- 
ticularly interesting from the immediate question before the court and 
jury, but which exhibit important principles, or were invested with 
considerable interest from collateral points, not absolutely involved in 
the guilt or innocence of the party on trial. Every lawyer knows, 
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that the trial of an insignificant case is often invested with the highest 
interest and importance by the skill and ability of the counsel who 
are engaged in it. And it occurs to us, in this connection, that one 
of the most extraordinary trials that ever took place in this country, 
was that of a New York printer, John Peter Zenger, for libel, in 
1735, in which the defence was conducted by Andrew Hamilton of 
Philadelphia, whose argument for the party accused constitutes the 
chief interest of the case, being justly regarded as the most remarka- 
ble event of that day.’ 

In the year 1800, a trial took place in Boston, which excited great 
interest at the time, not so much, probably, from the peculiar facts 
which it disclosed, as from the extraordinary array of legal ability 
with which it was attended, and the earnestness with which the case 
was conducted by the counsel on either side. <A learned judge in 
Massachusetts, who was at the time of the trial a student at law, has 
sent to us the minutes of the case, which he took at the time, from 
which the following account is derived. 


The Ulysses, a merchant ship of Boston, sailed from that port on 
the twenty-fifth of August, 1798, on a voyage to the North-west coast 
of America, at that time regarded as a most hazardous and difficult 
undertaking. Nothing material occurred, till their arrival at St. Jago, 
where a lad, going on shore and not returning in due season, was left by 
the captain. In the course of the voyage, between St. Jago and the 
Falkland Islands, the gunner was suspected by the whole crew of hav- 
ing committed depredations on the bread-room ; upon which he was 
put in irons, and, at his own request, was put on shore at the Falkland 
Islands, where they soon afterwards arrived. Here, three of the 
crew, discovering an uneasy disposition, and a mutinous spirit, were 
severely beaten by the captain, who put them in irons. Off Cape 
Horn, John Salter, the first officer, took a lunar observation, and, by 
his calculation they were in longitude 69° and some minutes, west 
from Greenwich. This differed materially from the captain’s calcu- 
lation by the dead reckoning, and originated a quarrel between them, 
which was pursued with mutual violence and invective. On January 
24, they were in imminent danger of running aground on Terra de! 
Fuego, from which they escaped by the prudence of Captain Lamb. 
The quarrel between him and the mate was revived by this circum- 
stance, and, the next day, the latter was degraded for incapacity, as 
was entered in the log book, and was turned before the mast. ‘The 
voyage was then pursued without any remarkable occurrence, till 
April 30, when the crew revolted, seized the captain, put him in 





' In the late trial of Col. Stone in New York for libel, of which we recently gave 
an account, (ante, 145) there does not appear to have been any allusion to this case, 
which must be regarded by all who have read it, as, in some respects, the most extra- 
ordinary trial for libel that ever took place in the common law courts. 
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irons, imprisoned him in his state-room, and transferred the command 
to Salter. ‘They had previously signed a paper containing their rea- 
sons for the revolt. ‘These were, the captain’s intemperance, which 
incapacitated him for the command, and had, in two instances, en- 
dangered the safety of the ship; and second, the fear, that in a mo- 
ment of passion, he would leave some of them on some desert island, 
or on some inhospitable coast, as he had frequently threatened. 

The ship continued under Salter, in this revolted state, for ten 
days, when they arrived on the North-west coast, where by the in- 
terposition of Captain Rowan, of the Eliza, and Captain Breck, of 
the Hancock, ships belonging to Boston, the crew returned to their 
duty, Captain Lamb was reinstated in his command, and the officers 
were imprisoned. On the return of the ship to Boston, the three 
officers, John Salter, John Carnes, Stephen Bruce, Jun., and two 
seamen, John Bullock and Edmund Smith, were indicted in the Cir- 
cuit Court of the United States, for feloniously confining the master 
of the Ulysses, and endeavoring to excite a revolt in the ship. 

The case being of a somewhat novel character, and there being 
an impression that the crew, before confining the captain, had good 
reason to fear that he intended to leave some of them amongst the 
savages on the North-west Coast, excited much interest, which was 
greatly enhanced by the fact that the most eminent counsel of that day 
were engaged on either side. ‘The trial took place before the Circuit 
Court of the United States at the October term, 1800, before William 
Cushing, Circuit Judge of the United States, and John Lowell, Dis- 
trict Judge. ‘The case was conducted, on the part of the defendants, 
by Theophilus Parsons and Fisher Ames. For the government, by 
Harrison Gray Otis, and John Davis, district attorney of the United 
States. 

It appeared clearly in evidence, that the defendants confined the 
master, and, indeed, they did not deny the fact, but set up a justifica- 
tion of their conduct.’ 








' Salter applied for a separate trial, that he might have the privilege of peremptorily 
challenging the jury. His counsel urged, that it was the privilege of persons, indict- 
ed for felony. But by the thirtieth section of the act of April 30, 1790, on the twelfth 
section of which this prosecution was founded, the privilege of peremptory challenge 
is restricted to capital cases: and on this, the motion was overruled. 

The following points were ruled in the course of the trial. 

It was not permitted, that witnesses should testify, what otners said of the defend- 
ants, unless they were present. 

It was not permitted to testify, what others said, respecting expressions, used by 
defendants, unless they were present. 

W hat others said, when the defendants were not present to contradict, is no testimony 

If the defendants, before the accusation, were said to have used expressions, which 
they did not deny, it is good evidence, because it is a confession, that they did utter 
the expressions. 

It was not permitted, to show, that Capt. Lamb was cruel, after his reinstatement. 
If this might have been done, it would have been equally proper, to enter into his 
general character, through every period of his life. 
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Fisher Ames, in opening the defence, stated, that he could with 
pleasure leave the cause in the hands of the jury, without attempting 
to influence either their hearts or understandings. He confessed the 
necessity of subordination among sailors, but denied that the acquittal 
of the defendants would weaken the authority of masters, who would 
be restrained by it, not from preserving discipline, but from acts of 
cruelty. At most, it would be but an exception from the general rule, 
requiring subordination. The consequence of leaving sailors to the 
brutal ferocity of captains, would be piracy and death ; it would be 
more fatal to the interests of commerce, than restraining ship govero- 
ment within strict and definite limits. He laid it down as a principle, 
that when men act from honest motives, they cannot be considered as 
criminals ; and, if the defendants were really in fear of their lives, it 
sufficiently justified their conduct. That fear might be ill-founded ; 
but its reality was their justification. Self-defence is a supreme law 





In criminal prosecutions, depositions are not admitted as regular evidence, unless 
by mutual consent. 

The deposition of W. Sturgis was offered. Mr. Davis, the attorney for the district, 
objected to its being read, on account of unfair practice. After he had consented to a 
deposition of Sturgis, some addition was made to it. Though this addition might 
have been true, yet Mr. Davis had no opportunity to cross-examine Sturgis on this 
point. The court did not consent to its admission. 

Where there are several defendants, and one consents to the taking of a deposition, 
that deposition may not affect the other defendants, who did not consent to the taking 
of the deposition. 

Where a private journal was produced, that journal may be used against its author, 
but not against the other defendants. 

Evidence to show, that a witness has given an account of a transaction, in a manner 
similar to what he has testified, is good corroboration of his testimony. And so vice 
versa. 

Several were concerned in this revolt Some who were concerned, and who were 
under bonds to answer in another district, but who were not indicted, were offered to 
testify in behalf of the defendants. Objection was made to their testimony. They 
had every inducement to swear, so as to clear these defendants, in the hope of receiv- 
ing a similar return of kindness. Court determined, they were competent, and their 
probable interest affected only their credibility. 

It was asserted, that P. Robinson,a witness, had told the American consul, at Can- 
ton, a story differing in some considerable circumstances from the testimony which 
he had given in court. He was asked, what story he had told the consul? but the 
court adjudged the question illegal, as he was not bound to criminate himself. 

Soon after Capt. Lamb's reinstatement, P. Robinson wrote an account of the revolt, 
and gave it to the captain. This account was offered, to corroborate the testimony, 
which he had already given in.court. It was admitted, as to those circumstances, 
which he had testified. It was doubted, whether the log book was the record of the 
mate, or of the captain. Captains of vessels were produced, who testified, that the 
log book is always to be considered as a record of truth; that it is the duty of a mate 
to keep one for the inspection of the owners of the ship; the mate is not bound to 
insert therein any thing false, even though commanded by the captain; and therefore 
a log book may be taken as the confession of the mate. 

I have said, depositions are not legal evidence in criminal prosecutions. One was 
offered by Salter, and it was moved, by his counsel, that it be accepted. Salter had 
no means legally to detain the deponent, but it was evident, that he had evidence in 
existence. Court said, — If the attorney for district will not agree to the admission of 
this deposition, the cause must be continued. A similar determination of Lord Mansfie!d 
was quoted, in which he was said to have asserted, if the deposition were not admitted, 
the cause should be continued forever. The attorney agreed. 
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of nature. It is written in the heart, and cannot be obliterated. If 
men make laws to restrain it, their voice will not be heard in the mo- 
ment of danger.’ 

The crew complained of the want of provisons. Mr. A. remarked 
on the effects of hunger in a small degree. It keeps the mind in a 
constant state of irritation. An uninterrupted series of small vexations, 
which individually require no magnanimity, will, in the course of 
time, humble and conquer the greatest spirit. ‘The crew complained 
of the want of rum, to deprive sailors of which, said Mr. A., has al- 
ways been considered as depriving them of the rights of man. 

The crew accused Lamb of intemperance.” An intemperate use 
of rum has various effects on different constitutions. It deprives some 
of the powers of their body ; some it makes loquacious, unlocking the 
secret recesses of the mind; it makes some very foolish, and others 
ferocious, adding to their nerves, strength, and to their intellects, fire. 
It converted Lamb into a tiger. When he came from his cell, he re- 
sembled an eastern despot, who delighted only in scattering fears, and 
in inflicting torture. He compared Lamb to a giant, whose twisted 
nerves, and black countenance, would appal the stoutest heart., He 
eulogized sailors, as the most sincere and heroic of men. Among 
them, the purest and most exalted friendship subsists, and almost only 
among them. Their whole life is on the scale of heroism, and it is 
only because it is common, that they are insensible of their heroic 
character. ‘The character of the sailors of New Enyland is superior 
to that of those of any other nation. During the war, few of them 
ever entered on board an English vessel of force, without soon deserv- 
ing and receiving an honorable commission.’ 

Theophilus Parsons. ‘This prosecution is founded on a law of 
congress, but I do not fear the accusation of want of attachment to 
the federal government by asserting, that the clause of the act, on 
which the indictment is founded, is unconstitutional. I have been 
accused of the wish to elevate that power on the ruins of the state 
government. ‘This I disavow. 1 consider the state governments the 
pillars, on which the federal arch stands, and the federal constitution 
as the key-stone of the arch: they mutually impart strength and 
beauty. 

The defendants are accused of endeavoring to make a revolt. To 
show what a revolt is, he quoted Johnson’s Dictionary, folio, on this 
word. It signifies a departure from one power, and going over ille- 
gally to another. But to whom did the sailors go over? If to Mr. 
Salter, to whom did he revolt? 





' Mr. Ames recapitulated the evidence, but I thought imperfectly. His obserya- 
tions were in some instances more uncandid, than his duty tu his clients required 

* But of this there was not sufficient proof. 

* The preceding are heads of Mr. Ames’s argument. It was addressed principally 
to the feelings. I could not preserve its exact order, or correctness, or beauty, 
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2. Is the offence, with which the defendants stand charged, felony ? 
If so, it must be either by common law, or by the statute. It is not 
by the common law, because that code extends not to offences, com- 
mitted on the high seas. If it had been meant to be felony by the 
statute, it would have been so expressed. I do not know, that we 
have a right to supply the omission of congress, even if it were their 
intention to declare this offence felony. Laws ought to be clear, 
Congress have power, by the constitution, to define and punish all 
piracies and felonies on the high seas. If this offence is neither pi- 
racy nor felony, congress had no jurisdiction, and therefore this clause 
is unconstitutional. 

3. Admitting the fact, | ask with what intention did the defendants 
confine Capt. Lamb, and make this revolt. It is the felonious inten- 
tion, which constitutes the crime. A man may kill another, but if it 
is by accident, or if from self-defence, and in a justifiable cause, the 
guilt of murder cannot attach to him. If the defendants had acted 
with a felonious intention, wherein, I say, the guilt of the offence con- 
sists, they would either have perpetrated murder, or run away witli 
the property. ‘They committed no murder. If they had run away 
with the property, it would have been piracy, and of this they are not 
accused. But from their conduct, we may infer the purity of their 


intention. ‘They pursued the voyage, and traded with the natives of 


the country, with the express view of doing for the owners, as they 
would have done, had they been present. It is a correct rule, that 


where certain facts exist, we are to consider the probable cause of 


their existence. ‘This will assist our investigation of the true cause. 
It is clear, they could not act without some motive, and it is equally 
certain, they had neither murder nor theft in their hearts. It must 


then have arisen from necessity, from a sense of eminent hazard of 


their lives, from the right of self-defence, which is imprinted in the 
heart, and which is superior to all law. 

4. On the subject of Capt. L.’s testimony, Mr. P. observed, that it 
is true, in one sense, he neither gains nor loses by the event of this 
trial, and on that account is a competent witness. But, has he not a 
character to gain or lose, or is he a bankrupt in reputation ? has he 
not the strongest human feelings of resentment and revenge to gratify. 
Almost every active motive, which influences human conduct, ‘impels 
him to color his evidence, and to effect the conviction of the defend- 
ant. Besides, when a man is under the influence of strong feelings, 
he easily persuades himself to believe, that that is true, which is most 
for his interest to be true. He then noticed some omissions of impor- 
tant matters in L.’s evidence, exaggerations, and attempts to influence 
the witnesses. One of these he had supported for some time, and 
supplied with money.' 





' This was justified by the necessity of the case. Lamb had not power to compe! 
the witness to stay, and therefore made it for his interest. This is not a legal excep- 
tion. 2 Bac. A. 592. 
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. Leaving Charles Read at St. Jago, discovered the greatest cru- 

Ity in Capt. L. A youth of re: spect table connections, without expe- 

rience, committed to the care of Capt. L., who was bound both by 
naling and duty, to protect him, was left at an immense distance from 
his native country, among strangers, with whose language he was un- 
acquainted, without the power of making himself known, and without 
the means of subsistence. ‘The young men of New England, who 
ngage in this hard life, are generally of respectable connections, of 
good education, and hope, in the course of time, to rise to respecta- 
bility in their profession, and to political eminence among their fellow 
citizens. Of this number was young Read, left in this desolate con- 
dition, his fair and honest hopes cut off in their very birth. Had 
Capt. L. been a parent, w hat would have been his feelings; had 
Read been his son, what would have been his indignation! The crew 
of the ship applied to Capt. L.. for permission to bring Read on board : 
but to this application he only returned language, the fit offspring of 
such a heart! He damn’d Read, and swore, that he would not send 
for him, if be were his brother. Can it surprise us, that this conduct 
a the crew with fear and detestation ! 

. Putting the gunger in irons on suspicion merely, was regarded as 
a severe punishment, even had he been really guilty, and showed Capt. 
L.’s temper to be ferocious, delighting in inflicting pain. Mr. P. call- 
ed him a despot, being both a judge and executioner, examining with- 
out deliberation, and punishing with the utmost violence. 

Mr. Parsons defended the prisoners with the most energetic elo- 
quence ; and Mr, Otis, with equal eloquence, and with more candor, 
supported the prosecution. Mr. Davis, with his usual, and almost 
proverbial candor, recapitulated the evidence for the government. In 
the course of his observations, he applied one from Hooker. ‘“ He 
that goes about persuading men they are not so well governed as they 
ought to be, will never want adherents.”’ 

Harrison Gray Otis closed the pleadings. In relation to the first 
position, taken by Mr. Parsons, he said ; the crew did make a revolt: 
this necessarily includes the endeavor to make one. The -y departed 
from the legal authority of their commander, and went over to the do- 
minion of their unlawful and uncontrolled will. ‘The revolt consisted 
in the departure from their duty. 

Upon the second point, he said; felony has a popular and a 
technical signification. In the former, it is an offence committed with 
a corrupt, malignant, and evil intention. Congress undoubtedly had 
the right to use this expression in either sense. ‘They were describing 
offences against the United States, and undoubtedly considered this 
offence as felonious. In this same act, they speak of theft on the 
high seas, but omit the term felonious. If a person, charged with 
theft on the high seas, were indicted, and the term felonious omitted, 
would not that omission be sufficient cause to quash the indictment? 
This whole act is a transcript of the British statute, in which this 
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very offence is felony, and punished with death. Because congress 
meant to lessen the offence, and meliorate the punishment, could they 
mean to make it no offence? For if it is not felony, it is not within 
the powers of congress; and, being out of the reach of the common 
law, it cannot be punished. 

This question called forth much learning and ingenuity. The ety- 
mology of the word was investigated. It was further suggested by 
Mr. Otis, that congress having power to define and punish felonies 
on the high seas, it was to be supposed, that when legislating on this 
offence, they were legislating on a felony. 

Parsons. ‘That is, because congress is legislating on an offence, 
it is felony. It is a pernicious doctrine. 

The Court thought this doctrine strained, but stopped the discus- 
sion, as belonging properly to the court. It would be ground for a 
motion in arrest of judgment, and ought not to be addressed to thie 
jury. 

3. The felony consists in the very act of confining the master, and 
making the revolt. The law says it is an offence, and they may not 
make a revolt, even with the intention of pursuing the voyage. 
Their asserting it to be their intention to pursue the voyage, doe: 
not authorize their conduct. We grant, that fear is a sufficient justi- 
fication, but not every fear. ‘To justify this crew, it must have been 
lawful for them, not only to confine the master, but, in case of resist- 
ance, to put him to death. 

Upon the fourth point discussed by Mr. Parsons, Mr. Otis ac- 
knowledged, that Capt. L. must be under the influence of strong pas- 
sions, but perhaps, not more so than the witnesses in behalf of th: 
defendants. ‘They were all engaged in one common cause ; thie} 
had a fellow feeling. ‘Their interest and their reputation were en- 
gaged equally with Capt. L’s. Capt. L. had not designedly omitted 
any thing. If he had omitted facts, it arose from the negligence of his 
counsel, who had omitted to interrogate him, and not from his cratiy 
design. His evidence had been confirmed in all its principal parts. 
It was not pretended, that he was not a warm man, imprudent, and 
perhaps a rigid disciplinarian: but it did appear, from all circum- 
stances, that the defendants were equally warm, imprudent, and per- 
haps violent. 

In relation to leaving the lad at St. Jago, Mr. Otis said: The 
situation of Capt. L., and the circumstances of the crew, at the tiine, 
amply justify his conduct. The Ulysses had stopped at St. Jago for 
water. This Read knew. The water was procured, the boats were 
taken in, and the wind was fair: the crew were in liquor, and when 
they applied to Capt. L., it was late in the evening. It was an order 
of the Governor of St. Jago, that no boat should come on shore in the 
evening. Whoever infringed this law would be fired upon. Capt. 
L. had the charge of a valuable cargo worth $40,000. Had he 
stopped till morning, he might have lost the opportunity of a fair 
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wind, he might have been exposed to shipwreck, and thus, the hopes 
of a valuable voyage would have been ruined. Capt. L. acted, then, 
as every prudent and good man ought to act. 

In regard to the treatment of the gunner, the captain acted upon 
the suspicion of the whole crew, as w ell as his own. He was en- 
caged in a long voyage ; it was necessary to preserve strict economy ; 
and if an individual committed depredations on the provisions, he 
would deserve the most severe punishment. It was not to be ex- 
pected, that legal forms were to be observed. ‘There were circum- 
stances which justified the suspicion which fell on the gunner. Per- 
haps Capt. L. was too severe, but it was a necessary severity. 
Much was said on the conduct of Capt. L. at the Falkland Islands, 
where, it was acknowledged, he was guilty of excess. It was denied, 
that Salter discovered incapacity, or deserved to be degraded. It 
was proved, however, that he had been found sleeping on his watch. 
It was clear, that Salter, excited by disappointment, and revenge, had 
stimulated the crew to mutiny. He told them, that he knew the laws 
of America, and that when two-thirds of a crew agreed, they might 
depose their captain. Some of the crew, in their evidence, confessed, 
that though Captain L. was a violent man, using most intemperate 
language, and threatening to heave some overboard, and to leave 
others on some desert island, or on the N. W. coast among the na- 
tives; yet, they regarded them merely as words of passion, and never 
feared, that he would attempt to realize his threatenings. ‘They 
signed the paper from motives of personal safety. Besides, it was 
urged, that, to justify their revolt, they ought to have stopped till 
Capt. L. should attempt to leave them on shore, or to throw them 
overboard. 


Cusuine J. committed the cause to the jury. He addressed them 
for about ten minutes, and, with great impartiality, noticed every thing 
of importance. He seemed to consider the charges in the ‘indict. 
ment supported, and that the justification was not sufficient. The 
jury found the defendants guilty. A motion was made for an arrest 
of judgment, on the ground that the offence was not felony. ‘This 
was argued on the ground already mentioned. ‘The Court judged, 
that it was not felony, and ordered the felonicé to be blotted from the 
indictment. They thought, however, that the clause in the law, on 
which the indictment was found, was not unconstitutional, because in 
the enumeration of the powers of Congress, they are to take care of 
foreign commerce, and to pass all laws necessary for that purpose. 

A question then arose, whether, on this verdict, the prisoners 
might be punished for a misdemeanor. ‘This was argued. ‘The au- 
thorities did not seem to justify it. The Court would have arrested 
the judgment, had not the motion for an arrest been withdrawn, by 
the counsel for the prisoners, who must otherwise have been ex- 
posed to a second prosecution. 

VOL. V.—NO. VI. 32 
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This trial commenced on Friday, October 24, and continued til! 
the following Monday. The jury returned their verdict on Tuesday 
morning. On the following Saturday the prisoners were brought up 
for sentence. Salier was ordered to pay a fine of two hundred dol- 
lars, and to be imprisoned six months. Carnes and Bruce were fined 
the same sum each, and imprisoned two months. Bulloch and Smith 
were fined forty dollars each, and imprisoned three months. 


RECENT AMERICAN DECISIONS. 


District Court of the United States, Connecticut, July 29, 1342. 
In Equity. 


BvLacKBURN AND ANOTHER @. STANNARD AND OTHERS. 


On an application for an injunction, it is not competent for the respondents, by recit- 
ing an original petition in bankruptcy, and concluding in demurrer, to test the suf- 
ficiency of the original petition in bankruptcy, that being collateral. 


Whatever is surplusage in a plea to a bill in equity, may be rejected. 
A demurrer to evidence, is not a good plea to a bill in equity. 


An application for an injunction, should contain a description of the property sought 
to be protected by a decree, together with appropriate allegations of the danger or 
loss impending. 


Tuts was a petition for an injunction against Stannard and his as- 
signees, upon the alleged ground that the creditors of Stannard have 
filed proceedings in the district court against him as a bankrupt, and 
in this petition, they alleged that he was collecting the debts, and that 
the other respondents were selling the property put into their hands. 
On the 21st of July, a process of subpeena issued against Stannard, 
Buckingham, and Carew, to show cause on the 29th day of July. 
The respondents all appeared, and made answer as follows. “ And 
now the respondents come into Court, and crave oyer of the said peti- 
tion [in bankruptcy], and it is read to them in the words and figures 
following.” Here followed the petition in bankruptcy verbatim ; and 
the conclusion is in these words: “‘ which being read and heard, the 
respondents defend, plead, and say, that the said petition and matters 
therein contained are insufficient in the Jaw, and therefore pray judg- 
ment.” 

Under this plea or answer, the counsel for the respondents argued, 
that the original petition in bankruptcy, and the present petition for 
an injunction, were but one; that no claim could be urged for an in- 


junction, unless that proceeding should be predicated upon a_ petition 


in bankruptcy, couched in suitable averments. The petition for an 
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injunction being wholly dependent upon the proceeding in bankruptcy, 

that must be sufficient to warrant the decree in bankrupte) y; that 
not being sufficient for any suc th purpose, such imsuflicienc y was av ail- 
able here. In rec urring to that petition, it will be seen, that there has 
been no act of ba :nkruptey set up, in any legal form. ‘That the re- 
spondent has committed one or more of the acts denominated acts of 
bankruptcy, is no such averment as will authorize the court to pass the 
proper decree. There is no time specified when such act or acts were 
committed ; there is no date to the petition in bankrupte) y- That pro 

ceeding on its inspection will be found insufficient. The counsel fur- 
ther proceeded to argue the insufficiency of this application for an in- 
junction. It is not alleged that the property of the bankrupt is about 
to be destroyed — it is not alleged that any or either of these respond- 
ents are insolvent. 

The counsel for the application objected to the reception of this plea, 
as involving the sufficiency of the petition in bankruptcy, and pro- 
ceeded to argue the sufliciency of the petition for an injunction. In 
point of fact, the petitioners have only to make out a prima facie case, 
and in point of form, these facts may be stated substantially. There 
are no technical rules which should govern a court of equity, in a case 
like this. 

Rockwell for the petitioners. 

Strong and Foster for the respondents. 


Jupson J. In determining this case, it may be necessary to in- 
quire, what is the plea interposed by the respondents ? This court, 
sitting in bankruptcy, has on file, a petition instituted by the creditors 
of Stannard, founded upon the compulsory provis ion of the bankrupt 
act, and now these creditors apply for an injune tion avainst the bank- 
rupt, who is, as they allege, collecting and applying to his own use, the 
debts; and against Win. A. Buckingham, to whom a part of the 
bankrupt’s property has been assigned ; and also against Carew, the 
other respondent, who, it is said, is the general assignee under the 
State insolvent law. ‘The respondents come in, and having prayed 
oyer of the original petition, recite the same at large, and then con- 
clude in the form of a demurrer, ‘that the petition ts insufficient in 
the law.” 

This form of pleading, to say the least, is novel. The plea con- 
templates, and the counsel have insisted on the right of calling in 
question and testing the legal sufficiency of the original petition in 
bankruptcy, pending in this court, sitting in bankruptcy, that being 
one branch of its jurisdiction, while this petition proceeds on the 
ground of its equity ‘jurisdiction. ‘The records, proceedings and de- 
crees in equity are kept in the same manner as records and judgments 
atlaw. In bankrupt proceedings no such records are made up. By 
the act of congress, the files are to be kept, and the preservation of 
these files is a ‘substitute for a record. 
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Upon the present application to this court, as a court of equity, the 
proceedings in bankruptcy are to be brought up as evidence, in the 
same manner as the partner would show the danger to which his pro- 
perty, or rights of property, may be exposed, and to prevent which 
the injunction is prayed for. 

By way of illustration, a case may be stated. Suppose A institutes 
an action of ejectment against B, relying upon an execution title ac- 
quired by a levy under the Connecticut Statute, and the defendent in 
ejectment, ‘‘ prays oyer of the original proofs, judgment, execution 
and levy, and then demurs to the declaration ?’’ Would this be a de- 
murrer to the original process— the judgment or the return? Surely 
not. These several documents might be essential evidence for the 
plaintiff in ejectment, on the general i issue. 

Suppose another case. A sheriff is sued for a false return, and in- 
stead of pleading not guilty, leaving it for the plaintiff to exhibit in 
evidence, the original proceeding, he should pray oyer, and demur to 
the declaration ? 

Let me suppose a third case. A petition in chancery is preferred 


to validate a deed, rendered void at law, for the want of some one of 


the legal requisites. ‘The defect in the deed is particularly stated in 


the petition. On proceeding to a decree, in such a case, the petitioner 


would make an exhibition of his defective deed — this would be mat- 
ter of evidence, but the respondent does not wait for this exhibition, 
and praying to see the deed, recites it at large, and concludes with a 
demurrer to the petition, not in the form of a demurrer to the evidence, 
but a demurrer to the petition. 

The question in this case, as well as in the cases stated, is, can the 
pleader, under this peculiar mode of pleading, go back and try the 
validity or sufficiency of the collateral matter? [| think not. By an 
examination of the plea, it will be found, that the counsel do not pro- 
ceed upon the idea, that this is a demurrer to the evidence, but they 
proceed upon the ground, that the two petitions are but one: and 
being but one, their demurrer will reach all defects apparent in each. 
The court knows of no rules of practice that will permit a respondent 
to demur to the evidence in support of a bill in equity. The respond- 
ent may demur to the dill, or he may make answer. If he elects to 
demur to the bill, that demurrer cannot reach beyond the allegations 
in the bill. ‘This is a bill in equity praying for an injunction for cer- 
tain causes alleged in the bill. 1 recur again to the question first 
stated; what is this plea? It clearly is a demurrer to this petition, 
and nothing more. 

That part, which is a recital of the application in bankruptcy, may 
be rejected as surplusage, leaving the demurrer applicable to the peti- 
tion for an injunction. Under such a plea, it would be manifestly 


wrong to go into the consideration of any matters not on the face of 


the bill. ‘The court will not dictate to the party what plea, or an- 
swer shall be made, but the party is, and must be left to his own dis- 
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cretion, and the court will determine the legal effects of that plea or 
answer. Because this peculiar form of pleading has been adopted by 
the party, it does not follow, that the court can adjudicate upon an- 
other petition addressed to another branch of its jurisdiction, but the 
present investigation can be extended to nothing but the bill itself. It 
involves the sufliciency of the petition for an injunction, and this ques- 
tion has also been argued, and so far as I have been able to consult 
the usual forms and precedents, and examine the principles in ques- 
tion, this application for an injunction is insufficient. 

The great prine iple upon which a court of equity proceeds to decree 
an injunction, is the present or future danger to which the property is, 
or may be subject. If this danger be threatened, or is imminent, the 
court, by its proper decree, will interpose, to save the property and 
protect the rights of the party. In this case the alleged causes for this 
interposition have been examined, and there is no allegation, which 
resembles danger, either threatened or imminent. These are indeed, 
loose and indefinable statements in the petition, which perhaps were 
intended as allegations of danger, but they are found to fall very far 
short of the usual averments in similar cases. 

These are the allegations to which I refer. 

Ist. “On the 21st day of May last, the said Stannard transferred 
and assigned to Wm. A. Buc kingham, a large amount of his personal 
estate, which said goods are in whole or in part now in the possession 
of said B., who is selling the same.” ‘These are all the allegations in 
relation to Buckingham, but it is confidently affirmed, that something 
more is required. For all that appears here, and for aught the court 
can know, Buckingham may be a safe depositary for these goods, and 
this is the legal presumption, until the contrary appears. It may be 
said, that Buckingham is selling these goods, and suppose he is, and it 
should be found also, that he is entirely responsible to account for the 
avails, then there may be no necessity for an injunction. It is not 
stated that he is destroying, but only selling the goods. It is not 
stated that there ts any personal or ‘peculiar \ value attached to this 
property, which should be preserved. If these goods are common ar- 
ticles of traffic, and the holder is responsible, then the sale may be a 
benefit, rather than an injury. ‘To entitle the petitioner to the injunc- 
tion prayed for, it should have been alleged that Buckinyham was in- 
solvent and unable to account for the goods, or, that there was some 
special property in them, which would be lost to the petitioner if sold. 

2d. ‘The allegations in regard to Carew, another respondent, are 
liable to the same objections. 

“ And that on the 23d day of May, the said Stannard made a con- 
veyance of all his property, to J. C. Carew, in trust for all his cred- 
itors.”’ If Carew be an unsafe depositary of this portion of the goods, 
in his hands, or if insolvent, it should have been so alleged. If under- 
selling — squandering — or destroying the goods, the facts should have 
been stated. 
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3d. The allegations in regard to Stannard himself are equally want- 
ing in substance. 

“ And that the said Stannard is now collecting the debts due to 
him, or that the person to whom he may have assigned said debts js 
collecting the same and applying the same to his own use.” This 
mode of alleging a fact in the alternative, ‘the said Stannard or some 
other person is collecting,” cannot be sanctioned. If these debts are 
all in the hands of “some other person,” then the prayer should not 
have extended against Stannard, nor can a decree be passed against 
“some other person”? not named in the application. In relation to 
Stannard, it is not even stated that he is insolvent or a bankrupt — or 
is of inability to account for what may be collected. ‘The only alle- 
gation looking that way, is, that Blackburn & Co. have filed their pe- 
tition in bankruptcy against him ; but the filing a petition does not con- 
stitute the fact of bankruptcy nor the fact of danger. It should have 
been alleged that Stannard was a bankrupt and insolvent —that the 
books and notes were in his hands —that he was collecting the same 
and applying the avails to his own use, while he was in fact unable 
to respond or account for the same, defrauding the creditors thereof, 
and that the said creditors were in danger of losing the whole amount 
of such collections, should the said Stannard be permitted further to 
collect and misapply the avails thereof, and that the petitioners would 
then be remediless. 

There is still another objection to this petition, of a more general 
nature. ‘There is a material defect in the description of the property, 
sought to be protected. The petition, when examined, is found to 
contain no other designation or description of the property than this, 
“that on the 2lst day of May last, the said Stannard transferred and 
assigned to Wm. A. Buckingham, a large amount of his personal 
estate.” The term personal estate includes all kinds of property ex- 
cept lands, tenements and hereditaments, when used in its most exten- 
sive sense, as it is here. In an application for an injunction, the same 
minuteness is not required, as in an action of trover, but surely, there 
should be some description given. Suppose this had been an applica- 
tion for a decree against waste, and it had been alleged that the peti- 
tioner was the owner, in fee, of a large amount of real estate? Obvi- 
ously this would be insufficient. ‘The principle involved is the same 
in both cases, and in each, there should be a description of the pro- 
perty, as well as appropriate allegations of the danger feared. ‘The 
present application wants both, and the prayer must be denied. The 
petition however may be amended, in all these essential particulars, 
and it may not be improper to say, that the court does not mean to 

cast any obstacles in the way of creditors who are so de -eply interested 
in the preservation of the property of bankrupts. The equity jurisdic- 
tion of the court, in cases of this sort, arising under the bankrupt law, 
is of great importance to the community. Without this power, and a 
judicious exercise of it, there might be found numerous cases of fraud 
and injustice which could be reached by no other process. 
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The dishonest bankrupt, on the eve of failure, casts about, to find 
some favorite trustee in whose hands could be safely deposited his 
effects, until the storm should pass away, leaving his creditors unpro- 

vided for, and unpaid. To prevent such injustice, this chancery 
yower is given, and its exercise is essential to the administration of jus- 
tice at all times, but more especially under the provisions of the b: ank- 
rupt act. This is no new power, neither is it any extension of old 
power. It belongs to, and is a part of the great equity system, which 
has long been established. 


Circuit Court of the United States, Eastern District of Virginia, 
June 8, 1842. In Bankruptcy. 


In tHE Marrer or Joun Harpison. 


A petitioner in bankruptcy cannot be decreed a bankrupt, when, in his petition and 
schedule, he does not include all his creditors and the debts due to them. 


Nor can he be so decreed, whilst lhe owes a debt as executor, or administrator of a 
decedent's estate, or any debts that have been created in consequence of a defalea- 
tion as a public officer, or as guardian, or trustee, or whilst acting in any other fidu- 
ciary character, although he may owe other debts not of such acharacter. [But see 
the decisions in the Matter of Lord, post p. 258 ; Matter of Brown, ib. ; Matter of Teb- 
betts, ib. p. 259.) 


In this case the following questions were adjourned from the Nor- 
folk District Court, to this Court, before Daniex, Circuit Judge, 
and Mason, District Judge. 1. Can the court decree the petitioner 
a bankrupt, under the act of Congress, entitled an act to establish a 
uniform system of bankruptcy re si the United States, passed 
the 19th of August, 1841, when in his petition and schedule he 
does not include all his creditors, and the debts due to them? 2. 
Can the petitioner be so declared a bankrupt, whilst he owes a 
debt as administrator of a decedent’s estate which is unpaid, 
although he may owe other debts not of a fiduciary character ? 

Dantet J. In considering these questions, it is much to be regretted 
that no illustrations of them can be derived from the decisions of the 

courts in England, the statutes in that country containing no provision 
similar to that in the first section of the act of C ongress, in relation to 
voluntary bankrupts. 

Upon the first perusal of this section of the act of Congress, (under 
which the above questions arise,) a strong impression of its import 
and requirements was created, and such impression has been strength- 
ened by reflection, and by comparison with the opinions of others, so 
far as these last have been obtainable. The first section, after advert- 
ing to the character in which the debts of the petitioner shall or shall 
not have been contracted, proceeds further to prescribe the subject- 
matter, the very detail and specification to be contained in the peti- 
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tion. It shall set forth, first, to the best of his knowledge and belie{ 
a list of the creditors; second, their respective places of residence; 
third, the amount due to each; fourth, an accurate inventory of the 
property, rights and credits of the debtor of every name, kind and 
description, “and the location and situation of each and every parcel 
thereof. It is upon such a petition containing these enumerated 
requisites, that the petitioner may be decreed a bankrupt; such plain 
and positive requirements, it seems difficult to misapprehend, or t 
dispense with; and if any one amongst the conditions, all equally 
plain, can be dispensed with, the whole might with the same author- 
ity or propriety be disregarded. The statute designs a full disclosure 
of creditors ; and of property to be rateably distributed amongst them; 
a suppression then as to the one or the other, is not only a violation 
of the letter, but a fraud upon the main purposes of the law. 

The language of this section, in reference to the persons who may 
petition, though not as perspicuous as the ends of legislation woul 
render desirable, is nevertheless deemed susceptible of a rational and 
definite interpretation. ‘The clause commences with a description of 
the persons to whom the privilege of voluntary bankruptcy may be 
extended. ’Tis the person; the position in which he stands, and 
the acts which he shall perform, with which the section is dealing. 
It is he that is the subject of the section throughout; it is he on 
whom it is to operate, and on whom conditions are imposed. ‘The 
language is, “ all persons whatsoever, residing in any state, district or 
territory of the United States, owing debts,” which shall not have 
been created in consequence of a defalcation as a “ public officer, or 
as executor, administrator, guardian or trustee, or whilst acting in any 
other fiduciary capacity,’ upon a petition containing the enumerated 
requisites, may be decreed bankrupts. The privilege souglit, is per- 
sonal; the conditions on which it can alone be obtained, must exist 
in reference to him in Avs person, and be fulfilled by him. He must 
be a resident of the United States, or of some territory thereof. He 
must be owing debts which shall not have been created in conse- 
quence of delinquency as a public officer, or in any other fiduciary 
character, &c. ‘The correlatives of these things, or the facts which 
would disqualify the applicant for obtaining the relief proposed by the 
law, would seem to be, first, that he was not a resident of any state, 
district or territory of the United States ; and, secondly, that he was 
indebted in consequence of delinquency as a public officer, or as 
executor, administrator, or in some fiduciary character. The first 
disqualification resulting from the inability of the statute to operate 
beyond the territorial limits of the country ; the second being imposed 
in the nature of a penalty upon transactions partaking of the charac- 
ter of fraud, or breach of trust. This clause, has, however, been 
interpreted by some, not as denying the right of voluntary bankruptcy 
to debtors on their individual accounts, ‘because they were debtors 
also in a fiduciary character; but, as meaning, that where debts 
existed in a fiduciary character alone, such debts came not within the 
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purview of the statute, and, that in cases where there were debts, 
both in a fiduciary, and in an individual character, the privilege of 
voluntary bankruptcy is permitted as to the latter, whilst with respect 
to the former, the situation of debtor and creditor remains unchanged. 
Under this construction of the statute, a material difficulty arises. If 
the statute embrace no debt arising by defalcation, or of a fiduciary 
nature, these remaining in statu quo, it would seem that they are not 
provable under the statute, and their owners must look to other 
sources or responsibilities for satisfaction. By the third section of the 
statute, “all the property and rights of property, of every name and 
nature, whether real, personal, or mixed, of every bankrupt, (except 
wearing apparel and some articles of furniture,) shall by mere opera- 
tion of law, tpso facto, from the time of the decree of bankruptcy, be 
deemed to be divested out of such bankrupt, and be vested in the 
assignee. Nothing, it is presumed, can be provable under the statute, 
which the statute does not embrace, but excepts out of its operation. 
By this view of the matter, debts arising from defalcation, or created 
in a fiduciary character, are placed in an infinitely worse situation 
than any others, instead of being favored and protected as they should 
be. In fact, they are by this interpretation placed wholly out of the pale 
of the law, and rendered hopeless and desperate. For not being subjects 
of bankruptcy, and excepted out of the provision of the statute, and the 
decree of bankruptcy, they are not provable under the statute, and 
cannot be satisfied pro rata with provable claims. All the bankrupt’s 
property is divested by the statute to the latter claims, and the former 
are left to the personal responsibility of the bankrupt, after he shall 
have been stripped in favor of a portion of his creditors of all that 
could justify the remotest hope of payment. Can it have been the 
intention of the legislature to authorize such mischief? to create such 
an anomaly as a bankrupt law, whose fundamental principle is said to 
be perfect equality of claim, independently of all inclination as acts of 
the parties, yet operating in practice the most manifest inequality ? 
It would seem, that the obligations of society would be better main- 
tained by giving to the law an interpretation which will withhold from 
fraud and breach of trust, privileges which are declared to be designed 
for honest misfortune only. ‘This interpretation, too, seems less forced 
and more in accordance with the natural meaning of the terms of the 
statute. The absence of the exception here commented upon from 
the clause relative to involuntary bankrupts, is not thought to operate 
against the construction, which we deem should be put upon the first 
clause. It rather strengthens that construction ; for why should this 
exception, so important in its effects, have been introduced as to the 
one class of debtors, and not as tothe other, unless intended to make 
a discrimination between them? ‘The involuntary bankrupt is not 
seeking a privilege for himself; he is affected by the determinations 
and acts of his creditors, proceeding upon their own calculations of 
advantage, independently of his wishes ; and the law might very well 
VOL. V.—NO. VI. 33 
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extend to these creditors the right to declare and establish a bank- 
ruptcy, for their own benefit, freed from exceptions which it might be 
equitable to impose on a debtor himself. Moreover, in the instances 
of involuntary bankruptcy, there being no exceptions as to debts or 
creditors, every creditor, whether made so in consequence of a defalca- 
tion, or of a fiduciary transaction on the part of the bankrupt, would 
be permitted to prove his demand, and thereby would an equal distri- 
bution be extended to all. 

Upon consideration of the two questions aforesaid, submitted unde 
the first section of the act of Congress, it is the opinion of this court, 
first, That the petitioner cannot be decreed a bankrupt, when in his 
petition and schedule he does not include all his creditors and the 
debts due tothem. Secondly, that he cannot be so decreed whilst he 
owes a debt as executor, or administrator of a decedent’s estate, or 
embracing the entire category in the statute which has been created 
in consequence of a defaication as a public officer, or as guardian or 
trustee, or whilst acting in any other fiduciary character, which is 
unpaid, although he may owe other debts, not of a fiduciary character. 

All which is hereby directed to be certified to the United States 
Court for the Eastern District of Virginia, at Norfolk. 


Circuit Court of the United States, Ohio, July 20, 1842, at Cincin- 
nati. In Bankruptcy. 


In tHe Marrer or Horace Lorp. 


This case having been certified up from the district court upon the following question, 
to wit: It appearing to the court that the debt specified in the schedule of the peti- 
tioner, as owing, by the petitioner, to William A. Platt, is due from the petitioner 
in the character of auctioneer ; and the court doubting whether said debt shal! be 
considered as fiduciary in its character, and also doubting whether, in case it shall 
be so considered, it is a bar to a decree in bankruptcy, in behalf of the said Lord, 
The above points having been submitted to the circuit court, without argument, 
and having been considered by the court, it was held, that the debt of an auctioneer 
is of a fiduciary character, and that, under the act, no relief can be given against 
such debt; and 2. That this debt, having been contracted before the passage of the 
bankrupt act, that the applicant is not thereby deprived of the benefit of the act, as 
to other debts. 


{I have examined the above, and find it to be a true copy of the journal of said court. 
Cincinnati, August 15, 1842. Attest, Wittiam Minws, Clerk U. 8. C. C. O. D. | 





Circuit Court of the United States, Southern District of New York. 
In Bankruptcy. 


In tHe Marrer or Greorce Brown. 


The existence of a fiduciary debt does not preclude the party from taking the benefit 
of the bankrupt act, as to all other debts. 

The bankrupt act being intended for the benefit of creditors, a fiduciary creditor is 
not bound to come in and take his dividend under the act, but he has an election to 
do so, if he chooses. 


Unless the fiduciary creditor does elect to come in under the bankruptcy, his debt is 


not discharged thereby ; but the bankrupt is, or may be, entitled to a discharge from 
all other debts. 
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Circuit Court of the United States, Massachusetts, September 7, 
1842, at Boston. In Bankruptcy. 


In tHe Martrer or Joun C. Tepserts. 


4 person having an equitable claim against the estate of a bankrupt, has such an “ in- 
terest” as entitles him to appear and to oppose the petition of the bankrupt for his 
discharge. 

The existence of fiduciary debts, contracted before the passage of the bankrupt act, 
owing by the petitioner, constitutes no positive incapacity, disqualification, or valid 
objection to his being declared a bankrupt, and obtaining the benefit of the bank- 
rupt act, if he owes other debts, not of a fiduciary character. 

Misapplication of fiduciary funds before the passing of the bankrupt act, deprives the 
party of all right to a discharge from them only; misapplication after the passing 
of the act, deprives him of all right to a discharge from any debts whatsoever. 

Fiduciary debts are provable under the proceedings in bankruptcy, equally with oth- 
er debts, at the creditor's election. 

If the fiduciary creditor elects to come and prove his debt and to take a dividend, he 
is barred of all other remedy therefor, except out of the assets 

Fiduciary debts, not proved under the proceedings in bankruptcy, are not extinguish- 
ed by a discharge and certificate under the act. 

The discharge and certificate of a bankrupt, when granted, should be in a general 
form; but the terms of them, however general, cannot affect the rights of those to 
whom the bankrupt is owing debts in a fiduciary capacity, which have not been 
proved under the proceedings in bankruptcy 

The date of the passage of the bankrupt act, as referred to in the fourth section there- 
of, means after the date of the approval thereof, namely, the 19th of August, 1841, 
and not after the day when it was to go fully into operation. 

A concealment or suppression by the bankrupt, of a particular debt in the schedule 
annexed to his original petition, does not constitute a valid objection to his dis- 
charge, unless such concealment or suppression was intentional and fraudulent. 


Tuts case was adjourned from the district court under the following 
circumstances. The bankrupt, John C. Tebbetts, baving filed his 
petition for a discharge, at the return day of the notice, the following 
objections were filed : 

“Charles F. Adams, Peter T. Homer, and Sidney Homer, all of 
Boston, in the County of Suffolk in said District, merchants and 
partners in trade, jointly negociating under the firm of Adams, Homer 
and Company, appear and pray the Court here, that the said Teb- 
betts may not be discharged on his said procee dings in bankruptcy, 
and they now file their objections thereto in writing, as follows: that 
is tosay, That the said Tebbetts, heretofore, to wit, in the year 
eivhteen hundred and thirty-six, was appointed administrator of the 
goods and estate of Henry H. Willard, late of said Boston, trader, 
deceased, intestate, and accepted said trust ; and in the execution of 
said trust, the said Tibbetts received a large sum of money, belonging 
to said estate, to wit, twelve thousand four hundred and four dollars 
and forty-four cents, (# 12,404.44), which he has never paid over or 
accounted for. That the said Adams, Homer and Company were 
creditors of said Willard; that upon a settlement of his estate 
in the probate court of said county, it was decreed to be insolvent ; 
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that their debt against said Willard was proved before the Commis- 
sioners of Insolvency appointed by the judge of probate of said 
county, and the sum of two thousand one hundred and eighty-four 
dollars and sixteen cents ($2,184.16) was allowed them by said 
commissioners in their return made to the said judge ; — which said 
return was duly accepted by the said judge, and a decree thereon 
made by him, upon the second day of March, in the year one thov- 
sand eight hundred and forty, ordering a distribution among the cred- 
itors, of all the assets remaining in the hands of said administrator ; 
which said assets, according to his administration account, rendered 
on said second day of March, 1840, amounted to the sum of twelve 
thousand, two hundred and twenty dollars and fifty-four cents, 
(# 12,220.54), and by the said decree of distribution, the said ad- 
ministrator was ordered to pay to the several creditors their several 
debts, each at the rate of sixty-four cents and four hundred and four- 
teen thousandths on the dollar, at which said rate the proportion due 
to the said Adams, Homer and Company, for their debt aforesaid, 
amounted to the sum of fourteen hundred and six dollars, ($ 1406.00) 
which said sum has been demanded by them of the said administra- 
tor; but he has neglected and refused to pay the same. That. the 
said Tebbetts, in his petition to this court for his discharge as a bank- 
rupt, has, among the alleged debts from which he prays to be dis- 
charged, set forth the aforesaid sum of twelve thousand four hundred 
and four dollars and forty-four cents, (# 12,404.44) being the assetts 
aforesaid heretofore in his hands, in which the said Adams, Homer, 
and Company have an interest as aforesaid, and being the same sum 
of money which said adininistrator has not paid over or accounted for, 
as before alleged. That the assets belonging as aforesaid to the es- 
tate of Henry H. Willard, upon which the said Tebbetts administer- 
ed as aforesaid, have, by his acts and doings in the premises, been un- 
lawfully intermixed with the property of said Tebbetts and of his late 
copartners in trade, the remains of which are set forth in the inven- 
tory of property, rights, and credits annexed to his said petition ; and 
in consequence of such unlawful intermixture by the said Tebbetts, 
it cannot now be ascertained what part of said inventoried property, 
if any, belongs to said Tebbetts or his co-partners, so that a just div- 
idend and distribution thereof cannot be made according to the stat- 
ute of the United States in this behalf provided. That the said Teb- 
betts, in the list of debts annexed to his said petition, has colorably 
set forth the aforesaid balance of twelve thousand four hundred and 
four dollars and forty-four cents, due from him in his capacity of ad- 
ministrator of said Willard, as among the ordinary individual debts 
due from him or bis co-partners ; whereas, in truth and in fact, the 
same was a debt owing by him, and created in consequence of a de- 
falcation by him while acting in his fiduciary capacity of administra- 
tor as aforesaid. All which is in violation of his duty in his said fidu- 
ciary capacity, in fraud of the bankrupt law of the United States, in 
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this behalf made and provided, and to the great injury of your peti- 


tioners.”” 
To these objections, the following answer was put in by the bank- 


rupt: 
‘And now the said Tebbetts comes into court and prays judgment, 

whether, by reason of any thing in the objections filed by the said 
Charles F. Adams, Peter ‘T. Homer, and Sidney Homer, contained, 
he, the said ‘Tebbetts ought to be precluded from having and receiv- 
ing a full discharge from all his debts, as by him prayed, in his pro- 
ceedings, under the act entitled ‘an act to establish a uniform system 
of bankruptey throughout the United States.’ And he also prays 
judgment of the court here, whether the above-named objectors are 
entitled to or in law have any good right to propound and maintain 
the said objections.” 

At the hearing in the district court, the following question was or- 
dered to be adjourned into the circuit court, to be there heard and 
determined, namely : ‘‘ Whether, upon the facts set forth in the writ- 
ten objections of Charles F. Adams, Peter T. Homer, and Sidney 
Homer, said Tebbetts can and ought to receive any discharge ; and 
if any, what discharge and certificate.” 

John Pickering, for the parties objecting, contended, that the bank- 
rupt was not entitled to a discharge from all his de bts ; if from any, 
then only from those in his own right. (1). Because he had not 
complied with the me 2 i of the law, ‘ pursuing his remedy, if 
entitled to relief under the law. (2). Because he was a defaulter in 
his fiduciary character. (3). Because he had brought forward debts 
which were false and fictitious as respects the general creditors. (4). 
Because he had included in his list of debts, a demand which was 
due from himself as administrator of an intestate, and represented it 
as an ordinary debt like others due to the general creditors. (5). 
Because he had used the property of the intestate and intermixed it 
with his individual property, so that it could not be now ascertained 
what part belonged to the intestate, and what part, if any, to himself. 


Henry H. Fuller, for the petitioner, Tebbetts, took the following 
points : 

First. That Tebbetts. although owing debts in a fiduciary capaci- 
ty, yet, as he owed other debts, those of both descriptions having 
been contracted before the passage of the bankrupt act, was a sudject 
of that law ; that is, he could petition to be declared a bankrupt, and 
had a right to a decree to that effect. To this point he cited the first 
section of the act, “all persons, whatsoever, residing, &c., owing 
debts, not created in consequence of a defaleation, &c., who shall by 
petition, &c., shall be deemed bankrupts, &c., and may be so de- 
clared.” 

Second. That as he comes within the purview of the statute, and 
has, in fact, been declared a bankrupt, by a decree of the court in 
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due form, he is now entitled to his discharge, if he has obeyed the 
orders of the court, and conformed to the provisions of the act ; there 
being only one case, in which, by the statute, a person thus situated, 
shall not be discharged, and that is, where the debtor has applied 
‘trust funds to his own use,” since the passage of the act. To this 
point he cited the fourth section, and particularly the latter parr, 
which states the only points, which, being found against the debtor 
by a court or jury, shall deprive him of a discharge. It runs thus: 
“Tf, upon a full hearing, &c., it shall appear, &c., that the bankrupt 
has made a full disclosure, &c., and has in all things conformed to the 
directions, &c., the court shall make a decree of discharge,” Xe. 

Third. Being entitled to a discharge, it must be a discharge in 
general form, from all his debts, there being nowhere in the act any 
provision for a partial or qualified discharge, nor any intimation, that 
such an one might or could be granted in any case whatsoever, aris- 
ing under the act. 

Fourth. The persons now appearing and opposing a discharge, 
have no right to be heard,,inasmuch as they are not creditors of Teb- 
betts, but of H. H. Willard, the deceased, — and the statute has al- 
lowed to creditors, only, the right to oppose a discharge. It is true, 
the act has directed notice, in certain cases, to be given to “ creditors, 
and others interested,’’ — but in the clause in the fourth section, giv- 
ing a right to oppose a discharge, the word “ creditors,” only, is used. 

Fifth. To the objection, that the schedule of debts was irregular 
and informal, because it set down the debt from Tebbetts, as owing 
*< To the estate of H. H. Willard,” it was answered, that this is well 
enough, because the creditors of Willard, were not, directly and ina 
legal : sense, creditors of his administrator ; — but more especially, that 
this objection to the form of the schedule, unless it was coupled with 
a charge, that it was so made with some fraudulent design and _pur- 
pose in the bankrupt, was of no validity at any time, because mere 
honest mistakes and errors in schedules are amendable at any time; 
and in this instance the objection comes too late, it being in the na- 
ture of matter in abatement, and should have been urged, “if ever, be- 
fore the decree of bankruptcy passed ; that decree being final and 
conclusive upon all such matters, by the express provisions of the 
act. 


Srory J. Three questions have been ably and fully argued at the 
bar. (1.) Whether the objectors have, by law, any right to appear 
and intervene to oppose the petition of the bankrupt for bis discharge 
and certificate, under the circumstances stated in their written allega- 
tion. (2.) If they have, whether the circumstances, so stated, con- 
stitute any valid objection to the right of the bankrupt to a discharge 
and certificate. (3.) If the bankrupt is entitled to any discharge. 
whether it should be a general discharge and certificate, or ought to 
be limited in its terms and extent, to such debts as are not fiduciary. 
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The first question is preliminary in its nature, and necessarily in- 
volves, what is called in the admiralty the jus persone standi in jue 
dicio, the right of the objectors to stand in judgment before the court, 
as parties entitled to contest the petition. The argument, on behalf 
of the bankrupt, resolves itself into this, that the objectors are not 
creditors, and that creditors alone have a right to appear and contest 
his discharge. ‘The argument on the other side is, that although they 
are not creditors, they are “ parties in interest,’ and, therefore, under 
the bankrupt act of 1841, ch. 9, entitled to appear and contest the 
discharge. And in support of this argument, the language of the 4th 
section of the act, respecting the application for a discharge, is relied 
on; where it is expressly provided, that ‘notice shall be given for a 
prescribed period, by a publication in some newspaper, to all creditors, 
who have proved their debts, and other persons in interest, at a par- 
ticular time and place, to show cause, why such discharge and certifi- 
cate shall not be granted ; at which time and place any such creditors 
or other persons in interest, may appear and contest the right of the 
bankrupt thereto.” Now, it seems to me, that these words, “other 
persons in interest,” are sufliciently broad and appropriate to cover 
the case of the objectors. If they are not strictly, in the sense of the 
law, creditors of the bankrupt, they are, at least, equitable creditors, 
and, under the circumstances stated in their allegation, they have an 
interest in the funds and property to be administered in bankruptcy. 
In short, in the view of a court of equity, they have a direct claim 
upon the bankrupt for the amount of the dividend, decreed in their 
favor, by the court of probate; and no court of equity would hesitate 
to decree it to be paid by him out of the assets of the estate of Wil- 
lard, in his hands, and if he has wasted them out of his own assets. 
Upon this point, therefore, I feel no doubt whatsoever. 

Upon the second point, there is, | am sorry to say, some room for 
doubt ; and that doubt is greatly enhanced, by the apparent conflict 
of the decisions, upon the subject, made in other circuits, with which I 
have been favored. In Virginia, it has been held by one of my learn- 
ed brothers, (Mr. Justice Daniel,) that a person, who owes fiduciary 
debts, is not entitled to the benefit of the bankrupt act, and is not 
within the scope of its provisions, and cannot be declared a bankrupt, 
so long as he remains in that predicament. On the other hand, in 
Ohio and in New York, two others of my learned brothers hold the 
contrary doctrine, that such a person is within the scope of the bank- 
rupt act, and may be declared a bankrupt, notwithstanding he owes 
fiduciary debts. ‘The learned judge in Ohio (Mr. Justice McLean,) 
holds, (1.) That no relief can, under the bankrupt act, be given 
against a fiduciary debt. (2.) That the debt, in that case, having 
been contracted before the passage of the bankrupt act, that the ap- 
plicant is not thereby deprived of the benefit of the act as to other 
debts. The learned judge in New York (Mr. Justice Thompson,) 
holds, (1.) That the existence of a fiduciary debt does not preclude 
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the party from taking the benefit of the bankrupt act, as to all othe 
debts. (2.) That the bankrupt act, being intended for the benefit of 
creditors, a fiduciary creditor is not bound to come in and take hi 
dividend under the act; but he has an election to do so, if he chooses, 
(3.) That unless the fiduciary creditor does elect to come in under 
the bankruptcy, his debt is not discharged thereby ; but that the bank- 
rupt is or may be entitled to a discharge from all other debts. 

In this state of the authorities, | am reluctantly compelled to exam- 
ine the question de novo, and to decide it according to my own judy. 
ment of the true intendment, language, and objects of the act. And, 
upon the best consideration, which I have been able to bestow upon 
the subject, my own opinion on this point is, that the existence of 
fiduciary debts, owing by the petitioner, constitutes no positive inca- 
pacity, disqualification, or valid objection to his being declared a 
bankrupt and obtaining the benefit of the act, if he owes other debts 
not of a fiduciary character. It seems to me, that this is the natural, 
if it be not the necessary interpretation of the language of the first 
section of the act, descriptive of the persons, who are within its pur- 
view. The language is: “ All persons whatsoever, residing in any 
state, district, or territory of the United States, owing debts, which 
shall not have been created in consequence of a defaication, as a 
public officer, or as executor, administrator, guardian or trustee, or 
while acting in any other fiduciary capacity, who shall by petition, &c. 
shall be deemed bankrupts within the purview of this act, and may 
be so declared accordingly by a decree of such court.” Now, it 
seems to me, that the just interpretation of these words is, that they 
include all persons, who are owing other debts, as well as fiduciary 
debts ; and that they exclude persons, who are owing no other than 
fiduciary debts. The act has nowhere said that a person, who owes 
a fiduciary debt, shall not be entitled to the benefit of its provisions. 
All, that is said, is, that he must owe other debts, besides a fiduciary 
debt. If he is owing debts, which shall not have been created by 
public defaleation, or while acting in any fiduciary capacity, he falls 
within the very category of the language of the act. The descriptio 

persone is directly applicable to him. If the act intended to exclude 
all persons from its benefits, who owed fiduciary debts, the appro- 
priate manner of expressing that intention would have been, to have 
said ; All persons, who do not owe fiduciary debts, shall be entitled to 
the benefit of the act. What appears to me to fortify this construc- 
tion of the act is, that the fourth section provides, not, that a fiduciary 
debtor may not become a bankrupt under the act, but that, if he is a 
bankrupt, he shall not be entitled to a discharge or certificate under 
the act, if, after the passing of the act, he “shall apply trust funds to 
his own use.” Now, this language necessarily supposes, that if he 
has misapplied trust funds before the passage of the act, he is or may 
be still entitled to the benefit of the act. And yet he may, up to that 
very moment, be a fiduciary debtor by reason of such misapplication. 
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Indeed, in this very case, the objections, in the mode and under the 
circumstances, in which they are presented, are objections to the dis- 
charge of the bankrupt, and not to his being declared a bankrupt. 
For the latter purpose the objections come too late; for the decree of 
the district court has already proclaimed him a bankrupt ; and the 
objections should have been interposed before that decree, in order to 
be of any validity; and the case, as to the right of the petitioner to 
be declared a bankrupt, has passed in rem judicatam. The applica- 
tion is not now to supersede the decree of bankruptcy, even if it 
could be lawfully done; but to deny any discharge and certificate to 
the bankrupt. The closing passage of the first section of the act, by 
providing that “all such decrees (declaring the party a bankrupt,) pass- 
ed by such court, and not so reéxamined, (that is by a jury,) shall be 
decreed final and conclusive as to the subject-matter thereof,” seems to 
preclude all farther inquiry as to the point, whether he was a debtor 
entitled to the benefit of the act, or not. 

The third question involves still more difficulty, and from which it 
is not very easy to free one’s mind from all doubt. The question is 
susceptible of being considered under various aspects. In the first 
place, are fiduciary debts provable under the bankruptcy, so as to 
entitle the creditor, at his option, to come in and take a dividend ? 
In the next place, if he does come in, will the discharge and certifi- 
cate amount to an extinguishment or waiver of all right to his debt, 
beyond what the assets of the bankrupt will satisfy? In the next 
plac e, if the fiduciary creditor does not come in and prove his debt 
under the bankruptcy , will the discharge and certificate, if obtained 
by the bankrupt, operate as an extinguishment thereof, or leave the 
fiduciary creditor with a full title to all his rights and remedies in the 
same way, as if no decree of bankruptcy had occurred and no dis- 
charge and certificate had been given? And in the next place, if the 
fiduciary debts are not extinguished by the discharge and certificate in 
bankruptey y, should the discharge and certificate be in a eeneral form, 
or contain an exception of such fiduciary debts? ‘There is no direct 
and positive provision in the act, which resolves either of these ques- 
tions; and, therefore, the answers must be wrought out by a close sur- 
vey of the true objects and intents of the act deducible from its va- 
rious enactments. 

After bestowing considerable reflection upon the subject, under 
these various aspects, | have at length come to the conclusion, (1.) 
That fiduciary debts are provable under the proceedings in bank- 
ruptcy equally with other debts, at the creditor’s election. (2.) That 
if the fiduciary creditor elects to come and prove his debt, and to take 
a dividend, he is barred of all other remedy therefor, except out of 
the assets. I deducé this latter conclusion from the language of the 
fifth section, which declares, that ‘‘ No creditor or other person coming 
in and proving his debt or other claim, shall be allowed to maintain 
any suit at law or in equity therefor, but shall be deemed thereby to 
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have waived all right of action and suit against such bankrupt.” The 
other conclusion | deduce from the general language of the act, which 
enables “all creditors to come in and prove their debts and claims ;” 
and a fiduciary creditor is as much within this language, as any other 
creditor. It is a benefit, to which he is entitled, in common with all 
other creditors. The act manifestly intended to favor fiduciary credi- 
tors, and not to place them in a worse situation than others ; and yet, 
upon any other interpretation, they would be in a worse situation, and 
be excluded from sharing in the assets, and be compellable to rely 
upon the personal responsibility, (if any exists,) of the bankrupt him- 
self, —that is, upon the ability of a person utterly insolvent and with- 
out property. And I have no doubt, that fiduciary creditors, whether 
the debts due to them are to be treated as legal or as equitable debts, 
are equally within the protective power of the act, and in an especial 
manner of the fifth section thereof. I have as little doubt, that the 
present objectors are fiduciary creditors, having an equitable debt and 
claim against the bankrupt, and entitled to come in and prove it 
against his estate under the proceedings in bankruptcy. The debt is, 
indeed, due to them primarily by the bankrupt in autre droit, and in 
his fiduciary character ; but if he has wasted the assets of the intes- 
tate, he is personally liable to the objectors for the full amount in his 
personal capacity. In truth, the very enumeration of the debt of 
& 12,404.44 cents in his schedule, as due to the estate of his intestate, 
admits, that he has wasted all the assets thereof to that amount. 
The next point (3) is, that upon which I have felt most difficulty, 
namely, whether fiduciary debts, not proved under the proceedings in 
bankruptcy, are extinguished by a discharge and certificate under the 
act. After some hesitation, | have come to the conclusion, that they 
are not. ‘There is not, I admit, any positive clause to this effect; 
but it seems to me, to be a just result, from the general provisions and 
objects of the act, and especially of the first and fourth sections 
thereof. If fiduciary debts, as well as other debts, were intended to 
be barred or extinguished by a discharge and certificate obtained, by 
the bankrupt, under the act, it seems difficult to perceive, why the 
first section has so studiously excluded persons, owing fiduciary debts, 
alone, from the benefit of the act. Yet they certainly are so ex- 
cluded. If, on the other hand, we construe the act, as saving the 
rights of the fiduciary creditors, and exempting them, at their option, 
from the operation of the act —from motives of public policy — and 
the design of putting strong marks of distinction and reprobation upon 
official and fiduciary defalcations, we readily see, why the party may 
still be permitted to obtain the benefit of the act, as to other debts, 
without, in any manner, impairing this policy, or breaking in upon 
this design. It leaves the party, as to bis fiduciary debts, where it finds 
him, to the justice, and it may be to the mercy of the creditors. In 
this manner, the whole section is in entire harmony with itself, as well 
as with other parts of the act, and has an appropriate meaning and 
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use. The fourth section illustrates this interpretation. By that, the 
bankrupt is denied any discharge or certificate, if, after the passing of 
the act, (which in my judgment means after the date of the approval 
of the act, viz., the 19th of August, 1841, and not after the day 
when it was to go fully into operation, viz., from and after the first day 
of February, 1842,) he “shall apply trust funds to his own use.” 
Now, it ts plain, that such a misapplication, after the passing of the 
act, is treated as a gross fraud, which ought to deprive the party of 
any discharge or certificate under the act, as to all his debts whatso- 
ever, not only such as are fiduciary, but all others. But if the mis- 
application was before the passing of the act, the party is not deprived 
of his right to a discharge or certificate ; so that there is no difficulty 
in saying, that the discharge may well operate as a bar or extinguish- 
ment of all other debts, leaving still fiduciary debts a privileged ‘class, 
untouched by the act upon the grounds of the public policy above sug- 
cested. In this mode of construing the act, the distinction between fidu- 
ciary debts and others is constantly preserved ; and the public policy 
is throughout maintained and promoted. Misa pplication of fiduciary 
funds before the passing of the act deprives the party of all right to a 
discharge from them only ; misapplication after the passing of the act 
deprives him of all right to a discharge from any debts whatsoever. 

The remaining point (4.) is, what ought to be the form of the dis- 
charge and certificate? Ought it to be in a general form, or with a 
special exception of fiduciary debts? I think, that it should be in a 
general form for two reasons. In the first place, no other form is 
contemplated by the provisions of the act, and especially by the 
fourth section, which is pointed to this very matter. ‘The language 
of the section is, that the bankrupt shall “be entitled to a full dis- 
charge, from all his debts, to be decreed and allowed by the Court, 
which has declared him a bankrupt, and a certificate granted to him 
by such court accordingly upon his petition filed for such purpose ;” 
and again, “ and such ‘discharge and certificate, when only granted, 
shall in all courts of justice be deemed a full and complete discharge 
of all debts, contracts, and other engagements of such bankrupt, w hich 
are provable under this act.” Now, it seems to me difficult to per- 
ceive, that any other form than that of a general discharge and certifi- 
cate, is required, or justified, or allowed by this language. In the 
next place, there is no necessity to except fiduciary debts from the 
general terms of the discharge and certificate ; for if they are by im- 
plication excepted from the operation of the act, where the fiduciary 
creditor does not elect to come in and prove his debt, and take a 
dividend under the proceedings, it is plain, that the terms of the dis- 
charge and certificate, however general, cannot vary or control his 
rights ; and that his debt will not be barred or extinguished thereby ; 
but he may, if the discharge and certificate are pleaded to any suit 
for his debt, reply the fact, that it is a fiduciary debt. There is no ne- 
cessity, therefore, and no utility in excepting such debts from the gen- 
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eral terms of the certificate, even if it were otherwise authorized by 
the act. 

Another objection, to the right of the bankrupt to a discharge 
or certificate, has been taken at the bar; and that is, that the bank- 
rupt has not enumerated the objectors among the creditors in the 
schedule of the debts due by him ; but has simply declared himself 
to be a debtor to “ H. H. Willard’s estate $12,404.44, whereas he 
ought to have stated the names of all the creditors, as his creditors, to 
and among whom the court of probate had ordered a dividend to be 
apportioned and paid under the proceedings in that court, and among 
others the objectors, as creditors for the sum of $2184.16.” I doubt, 
if the objection has any just foundation in law. Strictly speaking, 
the bankrupt is a debtor to the estate of H. H. Willard for the whole 
amount of $12,404.44; and if he were to die, or to be discharged 
from his administration at any time, the administrator de bonis non 
would have a right of action against him or his executor or adminis- 
trator for the full amount of that debt, as assets of and a debt due to 
the estate of H. H. Willard; and the judge of probate would have a 
right to direct a suit therefor against him and his personal representa- 
tive upon his official bond, and the sureties thereto. Indeed, the debts 
due to the objectors and the other creditors of H. H. Willard’s estate 
are not at law and ez directo the personal debts of the bankrupt ; but 
are due by him in autre droit. ‘They are strictly debts due from the 
estate of H. H. Willard to them ; and they are by no means limited 
in their remedy to a personal suit against the bankrupt, if other assets 
should appear, or if they can obtain payment upon the official bond 
of the bankrupt from his sureties in the probate court. The debts 
are, therefore, only secondarily, and in equity, debts due by the bank- 
rupt, upon the election of the creditors of H. H. Willard so to con- 
sider them. 

But if the case were otherwise ; and the schedule ought to have 
contained the names of all the creditors of H. H. Willard, entitled to 
dividends under the probate decree, still, unless the concealment or 
suppression was intentional and fraudulent, and not by mere mistake 
or accident, it does not appear to me to constitute any valid objection 
to the grant of a discharge and certificate under the act. This ap- 


pears to me to be a plain result of the provisions and exceptions of 


the fourth section of the act. Nor is the mischief of the omission 
irremediable. On the contrary, it is in the power of the district court 
to give the omitted creditors the same benefit, as if their debts had 
been formally stated in the schedule. The omission to include the 
debts should have been “wilful,” that is, knowingly wrongful or 
fraudulent, to produce a forfeiture of bis right to a discharge and certifi- 
cate; for the language of the fourth section is, that if any bankrupt 
“shall wilfully omit or refuse to comply with any orders or directions 
of such court, or to conform to any other requisites of this act, &c. 
&c., he shall not be entitled to any such discharge or certificate.” 
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Upon the whole, I shall direct a certificate to be sent to the dis- 
trict court in conformity to the opinions above expressed. 


Ex Parte Horace Hatt. 


By the seventh section of the bankrupt act of the United States, proceedings in bank- 
ruptcy may be institute -d either in the district, where the supposed bankrupt resides, 
or in which he has his place of business ; and when once proceedings in bankruptcy 

rightfully attach in one district court, all the proceedings, as to the party, must be 
exclusively had there. 


In case of partnerships, either partner may be declared a bankrupt in the district, where 
he resides, or where the partnership 1s established. But the court first acquiring 
jurisdiction, has exclusive jurisdiction over all the partners, and al] their property, 
joint and several. 


Where A, who resided in New Hampshire, was a member of a partnership doing 
business in Massachusetts, consisting of A & B; and B presented his petition to 
the district court in Massachusetts, in which A was not joined, praying, that he and 
the said firm might be decreed bankrupt; it was held, that the court had exclusive 
jurisdiction over the subject-matter, and ought. to decree both partners to be bank- 
rupts, A having subsequently filed a petition, that he might become a party to the 
petition of B. 


Turis was the case of a petition by Horace Hall, of Charlestown, 
in the state of New Hampshire, in which he set forth, that he was, 
and for many years had been, a partner with James Read, doing 
business in Boston, under the name and style of James Read and 
Company. ‘That the said Read, on the seventeenth day of March 
last, filed his petition in this court, representing that he and the said 
firm were unable to meet their debts and engagements, and praying 
that he and they might be decreed to be bankrupts. That the peti- 
tioner was not joined as a party by name to the said petition. Where- 
fore the petitioner now presented his petition, setting forth, that the 
said firm was insolvent at the time of the said petition by James 
Read ; that the petitioner was also unable to meet his debts and en- 
gagements, which he owed as a member of said firm, and in his indi- 
vidual capacity. And he prayed that he might be permitted to 
become a party to the petition of said Read, and be entitled to the 
benefit of all the decrees which heretofore had been, or that hereafter 
might be had therein. ‘The petitioner further pated that he 
had previously filed a petition in this court for the same purposes, 
which was informal and insufficient, wherefore he prayed that all 
further proceedings thereon might be stayed, and for leave to with- 
draw the same. 

Upon this petition it was ordered by the district judge, that the 
question be adjourned into the circuit court, “‘ whether upon the facts 
set forth in said petition of Horace Hall, and in the petition of James 
Read, filed on the seventeenth day of March last past, and who has 
been declared a bankrupt, and in the several decrees in the case of 
said Read, the court here may take jurisdiction of said petition of 
said Horace Hall, and what decree shall be made thereon.” 
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The cause was spoken to by Dehon for the petitioner, no objection 
being made on the other side. 


Story J. The main question in this case seems to be, whether 
the district court of Massachusetts has jurisdiction under the circum. 
stances to decree the petitioner, Hall, to be a bankrupt, and to zive 
him the benefit of the former decrees made upon the petition of his co. 
partner, Read, for the benefit of the bankrupt act. The firm of 
Read and Company, consisting of Read and Hall as partners, at the 
time of the bankruptcy of Read, was established in Boston, and there 
had its sole place of business. Read then was, and now is, an io- 
habitant of Boston; and Hall then was, and now is, an inhabitant of 
Charlestown, New Hampshire. ‘The question, then, is, whether 
under the bankrupt act of 1841, ch. 9, Hall can be decreed to be 
a bankrupt in this district, or the jurisdiction solely attaches to the 
district court of New Hampshire. ‘The seventh section provides; 
* That all petitions by any bankrupt for the benefit of this act, and 
all petitions by a creditor against any bankrupt under this act, and al! 
proceedings in the case to the close thereof, shall be had in the dis- 
trict court within and for the district, in which the person supposed to 
be a bankrupt shall reside, or have his place of business at the time 
when such petition is filed, except where otherwise provided in this 
edict. ‘The fourteenth section provides ; ‘‘ That where two or more 
persons, who are partners in trade, become insolvent, an order may 


be made in the manner provided in this act, either on the petition of 


such partners or any one of them, or on the petition of any creditor 
of the partners ; upon which order all the joint stock and property 
of the company and also all the separate property of each of the 
partners shall be taken, excepting such parts thereof as are exempted, 


and all the creditors of the company and the separate creditors of 


each partner shall be allowed to prove their respective debts ; and 
the assignees shall keep separate accounts of the joint stock or prop- 
perty of the company and of the separate estate of each member 
thereof.” Then follow some provisions as to adjusting accounts, &c. 
The section then concludes ; “ And the certificate of discharge shall 
be granted or refused to each partner, as the same would or ought to 
be, if the proceedings had been against him alone under this act; 
and in all other respects the proceedings against partners shall be 
conducted in the like manner, as if they had been commenced and 
prosecuted against one person alone.” 


Now, taking these two sections together, it appears to me, that | 
under the circumstances, the district court of Massachusetts possesses | 


a clear jurisdiction in the present case ; and that no jurisdiction exists 
in any other district court to decree Hall to be a bankrupt. The 
seventh section provides, in the alternative, that the bankrupt may 
be declared such, either in the district, in which he shall reside, or in 
which he has his place of business. And when once proceedings 
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have been commenced in either district, it is a necessary consequence, 
that the like proceedings cannot be had in the other; and that the 
jurisdiction must be exclusive in that court, where the jurisdiction first 
attached ; upon the known rule, that Qui prior est in tempore potior 
est in jure, and that, in cases of concurrent jurisdiction, that court 
must have authority to proceed exclusively, to which jurisdiction has 
first attached. Any other construction would involve an utter repug- 
nancy in the exercise of jurisdiction ; for the orders of the one court, 
both as to the person and the property, as well as to all other inci- 
dents, attaching to the bankruptcy, would be, or might be, in perfect 
conflict with each other ; and it is scarcely possible, that they could 
all be contemporaneous, or coincident with each other. It appears 
to me, therefore, that the necessary construction of the statute is, that 
when once proceedings in bankruptcy have rightfully attached in one 
district court, all the proceedings, as to the party, must be exc lusively 
had there. 

In the case of an insolvent partnership, the fourteenth section ap- 
pears tome manifestly to proceed upon the like grounds. LKither 
partner may be declared a bankrupt in the district where he resides, 
or where the partnership is established ; for a partnership may have 
a domicil, as well as the individual partners. ‘The section expressly 
declares, that an insolvent partnership may be declared bankrupt upon 
the petition of the partners, or any one of them, and that the proceed- 
ings against partners shall be conducted in the like manner as against 
one person alone. ‘The section further provides, what shall be the 
effect of a decree of bankruptcy upon any such petition, viz., that 
all the joint stock and all the separate property of each partner shall 
be taken, and administered by the assignee ; and that the certificate 
may be granted or refused to each partner, in the same manner, as if 
the proceedings had been against him alone. Now, how is it practi- 
cable, in any manner whatsoever, to carry these provisions into effect 
if the entire jurisdiction does not attach exclusively in the district 
court, where proceedings are first instituted. It is plain, that in all 
cases of bankruptcy under the act of 1841, all the property of the 
bankrupt, in whatever districts it may be situate, passes to the as- 
signee, and is distributable by the court, which has jurisdiction to de- 
cree the bankruptcy. In the case of an insolvent partnership, the joint, 
as well as the separate, property of all the partners, in every district, 
must pass, and be distributable in the like manner. 

In the present case, Read was resident in the district of Massachu- 
setts, and the partnership also had its sole establishment or domicil in 
the district of Massachusetts. He applied for the benefit of the act 
for himself and for the firm ; and the insolvency of the firm was ex- 
pressly averred in his petition, and the prayer was, that the firm might 
be declared bankrupts, and that he might be deemed to have a certi- 
ficate of discharge. Now, whatever difficulty there might have been 
in granting Hall : a certificate under the petition, he not having been 
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made by name a party thereto, there can be no doubt, that Read was 
competent to file the same on his own behalf, and to bind the property 
of the firm, as well as his own separate property, in and by those 
proceedings under the same. Hall, now, seeks the benefit of the 
same proceedings, and petitions to be declared a bankrupt, and to 
have a certificate of discharge granted to him. If he had originally 
joined in the petition of bankruptey, filed by Read, there can be no 
doubt, I think, that he was by law well entitled so to do, since the 
firm was established in Boston, although his own residence was in 
New Hampshire. What possible difference can it make, that he 
now seeks the like relief upon his own separate petition, averring his 
own insolvency, as well as that of the firm? I see no ground to say, 
that he might not originally bave filed a separate petition, if Read 
had not, in the district of Massachusetts, if the firm was insolvent, as 
it did its business in Boston. If a person does business in independ- 
ent establishments in different districts, | cannot perceive any ground 
in the statute for doubting, that he may be declared a bankrupt in 
either. But in the present case, the petition of Read was clearly 
within the competency of the district court of Massachusetts ; and if 
so, then its decree must, upon the very language of the fourteenth 
section, reach all the joint property, as well as the several property of 
the partners. The joint effects are first to be applied to the payment 
of the joint debts, and the separate effects to the separate debits 
and the surplus, if any, is then to be applied to the payment of the 
unsatisfied creditors, either joint or several, as the case may be. 
Now, how is this to be done, unless all the joint and all the separate 
effects are brought under the control of the same assignee, and are to 
be distributed and marshalled by one and the same court? It seems 
to be utterly impracticable, and against the obvious policy of the 
statute, to allow separate commissions, in different districts, to act 
upon the same persons and the same property at the same time. 
Either we must say, that no person can be a bankrupt within the 
meaning of the statute, where the partners are insolvent, but are resi- 
dent in different districts, which I think would be repugnant to the 
language, as well as to the purposes of the statute ; or we must say, 
that they may all be declared bankrupts in one and the same district, 
in which proceedings are originally and first properly had by or against 
one or all of the partners. In short, it seems to me, that the proceed- 
ings in every case in bankruptcy are to be treated as an entirety, in- 
separable and indivisible, as to the persons and property involved 
therein. If the proceedings i in bankruptcy are by or against one or 
more partners, on account of the insolvency of the firm, the court, 
thus acquiring jurisdiction over the partner or partners under such 
proceedings so had, must, from the very necessity of the case exercise 
exclusive jurisdiction over all the partners; and all their property, 
joint and several, as incident to the complete operation of such pro- 
ceedings, must come exclusively under its administration. 
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We all know, that under a joint commission in bankruptcy, in Eng- 
land, all the joint and several property of the bankrupt partners passes 
to the assignees, and is distributable under the bankruptcy. Ex- 
parte Cook, (2 P. Wil. 500,) is directly in point in this matter. In 
cases of partnership also, where one partner only becomes b: inkrupt, 
the other remaining solve ont, the rights of the bankrupt partner only 
become vested in his assignees ; leaving to the solvent partner his 
undivided interest in the partnership. But under our statute, where 
the partnership itself is insolvent, it seems to me, that the whole of 
the joint property of the firm must, as of course, pass to the assignee, 
upon the petition of either partner, since the joint creditors are 
entitled to the whole proceeds, and the separate estate of the petition- 
ing partner also must necessarily pass, as well as that of the other 
partner, if he also is insolvent. If he is solvent, then the question, 
as to his separate property, may possibly admit of a different conside- 
ration. However, it is unnecessary in the present case, closely to 
sift this matter, as both partners, Hall as well as Read, are admitted 
to be insolvent. 

Upon the whole, I shall direct it to be certified to the district court 
upon the question adjourned into this court, that that court may take, 
and indeed, ought to take, jurisdiction of the said petition of the said 
Horace Hall; and that a decree ought to be entered substanti: lly ac- 
cording to the prayer of the said Hall in the same petition, namely : 
that he be declared a bankrupt, pursuant to the act of congress, that 
he be entitled to the benefit of all the decrees, which have heretofore 
been and hereafter may be rendered upon the said petition of the said 
a and all the proceedings, that have heretofore or hereafter may 
be had therein, and that he have leave to discontinue the petition 
heretofore filed by him on the twenty-eighth of April last past, praying 
to be declared a ‘bankrupt ; and that all the proceedings therein be 
stayed upon the payment of costs. 

But that nothing contained in this order is to be construed in any 
wise to impair or alter or annul the rights of any parties under the va- 
rious decrees and orders heretofore made, and proceedings had hy the 
district court upon the petition, or in the matter of the said Read in 
bankruptcy. 


District Court of the United States, Northern District of New- 
York, August, 1842. In Bankruptcy. 


In THE MATTER OF Wriiuiam EE es. 


Held, that a distiller, whose business consisted in the purchase and sale of grain, and 
the conversion of it into alcohol, and the sale of aleohol; and in the purchase of 
domestic animals and the sale of them, or of their flesh after being fattened, was 
of such an occupation, as subjected him to the operation of the bankrupt act, on the 
petition of a creditor. 


VOL. V.—NO. VI. 35 
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In this case the main question was, whether the occupation of the 
debtor was such as to subject him to the operation of the bankrupt 
act on the petition of a creditor. He was a distiller, and his business 
consisted in the purchase of grain, the conversion of it into alcohol, 
and the sale of the alcohol ; and in the purchase of domestic animals, 
and the sale of them, or of their flesh after being fattened. 

The case was fully argued by Myers for the petitioning creditor, 
and by Bennett and Goodwin for the respondent. 

Conxuine J. The question upon which this case turns is of grea 
importance ; because its decision must necessarily embrace many other 
descriptions of persons besides distillers. 1 cannot say that | have at 
any time entertained any serious doubt upon it, but I have neverthe- 
less listened patiently to the argument of the respondent’s counsel, 
and have endeavored to allow to it its just weight. ‘The terms of the 
act applicable to this question are these: “all persons being mer- 
chants, or using the trade of merchandise, all retailers of merchan- 
dise,” etc. The counsel for the respondent insists that these words 
are to be construed according to their ordinary popular signification in 
this country ; and that’ as distillers are never, in common parlance, 
denominated merchants, they are not within the act. But 1 am of 
opinion that such a construction of the act would not be in accordance 
either with its obvious spirit, or a just interpretation of its language. 
Those provisions of the act upon which this question depends, look 
chiefly to the security of the creditor against the fraudulent acts of 
the debtor, whether directed against all his creditors, or designed to 
favor one or more of them at the expense of the rest. ‘To this end 
they confer upon the creditors of a debtor who by certain specified 
acts evinces a fraudulent purpose, the power of compelling him to 
give up all his effects for just distribution to their use. 

This remedy is given by the act against “all persons being mer- 
chants, or using the trade of merchandise, all retailers of merchandise, 
and all bankers, factors, brokers, underwriters, or marine insurers, ow- 
ing debts to the amount of not Jess than two thousand dollars.” Now 
if we look for the common feature which distinguishes the occupation 
of each of these several descriptions of persons from those other classes, 
who under no reasonable construction of the act can be subjected 
to it, such as professional men, farmers, artificers, and laborers, we 
shall find it to be this ; that their business is carried on to a greater or 
less extent by credit gained on an uncertain capital stock. And the 
enumeration is so comprehensive, as to warrant the conclusion, that 
this was the controling circumstance with the legislature in making the 
selection. But if the narrow construction of the words of the act on 
which this question depends, which is insisted on by the respondent's 
counsel, is to prevail, it will follow that several numerous classes of 
persons besides distillers, whose occupations are equally characterized 
by the same distinctiv efeature, such as all those usually denominated 
manufacturers, brewers, cattle and horse dealers, millers, tanners, ba- 
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kers, butchers, ete. are excluded. This would be an inconsistency 
for which it would not be easy to account, and furnishes a reason for 
siving to the words in question a more comprehensive construction, if 
they will reasonably admit of it. 

It was argued by one of the counsel for the respondent, that the 
compulsory proyisions of the act were in their nature penal, and 
ought therefore to be construed strictly in favor of the debtor. I 
think this is a mistake. The act is remedial, and is to be so construed 
as to suppress the mischief and advance the remedy. Such was the 
view of Lord Mansfield in the case of Worseley v. Demattos, (1 Burr. 
474,) where he says the bankrupt laws “ are to be construed favora- 
bly for creditors, and to suppress fraud.” But the true answer to 
the argument on the part of the respondent is, that the phrases of the 
act in question were unquestion: ibly intended by Congress to be used 
in the same comprehensive sense which in the English courts bas long 
been ascribed to the correspondent phrases in the English bankrupt 
acts. The frequent occurrence of the word trader in the English 
books of reports and elementary works treating of bankruptey, has 
naturally led to the 1 ln pression th: at this is the term used in the early 
English acts to designate one of the denominations of persons who 
may be made bankrupts. But this is an error. The first English 
bankrupt act was 34 Hen. VIII. c. 4, which embraced “ persons 
craftily obtaining into their hands great substance of other men’s goods.” 
The succeeding statutes of 13 Eliz. c. 7; of 1 Jac. I. c. 15; and of 
21 Jac. I. c. 19, contain words substantially the same as those of the 
American act, now in question ; and the last embraces also persons 
that use the trade or profession of a scrivener, receiving other men’s 
moneys or estates into their trust or custody. 

The language of these acts is nearly identical. That of the last, 
on which nearly all the decisions affecting the present question have 
been founded, is as follows: “every person that uses the trade of 
merchandise, by w ay of bargaining, exchange, bartering, chevisance 
or otherwise, in gross or by retail, or seeking his or her living by buy- 
ing or selling — ” 4 ~ liable to be a bankrupt.” 

By 5 Geo. IL. , bankers, brokers and factors were also render- 
ed subject to be — bankrupts. And lastly, by 6 Geo. IV. c. 16, 
§ 2, it is enacted that all bankers, brokers, and persons using the trade 
or profession of a scrivener, receiving other men’s moneys or estates 
into their trust or custody, and persons insuring ships, or their freight, 
or other matters, against perils of the seas, warehouseman, wharfingers, 
packers, builders, carpenters, shipwrights, victuallers, keepers of inns, 
taverns, hotels or cofiee-houses, dyeis, printers, bleachers, fullers, cal- 
enderers, cattle or shee p salesmen, snd all persons using the trade of 
merchandise by way of bargaining, exchange, bartering, commission, 
consignment or otherwise, in gross or by retail, and all persons who, 
either for themselves, or as agents or factors for others, seek their liv- 
ing by buying and selling, or by buying and letting for hire, or by the 
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workmanship of goods or commodities, shall be deemed traders lial); 
to become bankrupt ; provided that no farmer, glazier, common lalbor- 
er or workman for hire, receiver general of the taxes, or member of, o: 
subscriber to any incorporated commercial or trading companies estal)- 
lished by charter or act of parliament, shall be deemed as such trad 
liable by virtue of this act to become bankrupt. 

I cite this last act chiefly for the purpose of indicating in the most 
summary manner the denominations of persons who have been adjudg- 
ed by the English courts to be liable to be made bankrupts under t\ 
former act ; for with very few exceptions, and, if Lam not mistaken, 
with the single exception of keepers of houses of entertainment, 
the classes enumerated in this last act as being liable to become bank- 
rupt, had already, directly or by necessary implication, been adjud vec 
to be so liable under the prior acts. And even inn-keepers, who sold 
liquor to be drank out of their houses, had been held to be within thie 
scope of these acts. Putnam v. Vaughan, (1 T. R. 572.) This 
act may therefore be regarded as essentially declaratory of the previ- 
ous law as settled by a long series of decisions founded on the antece- 
dent statutes. It is true, that in addition to the terms used in thy 
American act, these acts contained the phrase ‘ or seeking his or her 
living by buying or selling.””  Satisfactorily to determine what precise 
extent, if any, the decisions of the courts were influenced by these 
words, would require a more extended and minute examination of ad- 
judged cases than I have at present the time and means to make. But 
from the attention | have been able to bestow to the subject, I am led 
to conclude that their influence has been slight. The term trader was 
arly adopted by the courts, and has ever since been used, as descrip- 
tive of the sorts of persons intended by the legislature to be embraced 
by all the phrases used in the early acts taken collectively ; and this 
term seems rather to have been suggested by the phrase “ using the 
trade of merchandise,” (contained also in the American act), than 
by the phrase “seeking his or ber living by buying and selling,’ 
omitted in the American act. Whether by this omission it was the in- 
tention of Congress to restrict the scope of our act to limits less ex- 
tended than those which had been assigned to the early English acts ; 
and if so to what extent; are questions which sooner or later it will 
probably he necessary for the courts to decide, but which I do not 
consider to be necessarily involved in the present case: because any 
construction of the act which would exclude this respondent, would 
render it so defective, so inconsistent with itself, and so unjust to cred- 
itors, as in my judgment to be wholly inadmissible. A rule to permit 
petitioning creditors to examine witnesses for the purpose of substan- 
tiating such of the charges contained in their petition as are denied 
or controverted by the respondent’s answer, must therefore be granted. 
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Selections from 6 Shepley’s (ic Main 


ACTION ON THE CASE 
In an action on the case, for an inju- 
ry to the plaintiff’s land and fences, 


illeged lo have been oceasioned by the 


carecesspess of the defendant in setting 
a fire upon his own land, and negli- 
ence in keeping the same, the bur 
of proof is upon the plaintiff to show, 
that the injury was caused by the neg- 
ligence or misconduct of the defendant. 


Bachelder v. Heagan, 6 Shepley, 32. 


her 
tne! 


AGENT AND FACT 

The declarations of an agent are 
be received only while in the discharge 
of the duties of that agency; and when 
he has performed an act, he cannot 
qualify it by his declarations made, af- 
ter it has been completed. Maine 
Bank v. Smith, 6 Shepley, Wo. 

2. Where an agent sells the goods of 
his principal, and takes a promissory 
note payable to himsel/, the principal 
may interfere before payment, and for- 
bid it to be made to his agent; and a 


to 


payment to the agent after this will 
not be good. Pitts v. Mower, 6 Shep- 


le y, o6l. 

3. And the principal may sue in his 
own name on the contract of sale, ex- 
cept when, as with us, it is extinguished 
by taking a negotiable promise, the law 
regarding the express contract made 
with the agent as made with the prin- 
cipal, and not extinguished by a note 
not negotiable. Jb. 

4. When the payee of a note not ne- 
gotiable, given to an agent in his own 
name, is notified, before payment, or 
judgment against him as trustee, that 
the principal was the owner of the 
property sold, and that he claimed to 
have the payment made to himself; if 
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Re ports. 


the payee disregard such notice, the 


rights of the principal ire notin pair | 


by such payment or judgment. lh. 

W he re FOC Is ire pu ch ised | yone 
assuming without autl tv to be the 
agent of another, if the latter knowing- 


ly receives the goods so purchased as 


his own property, this will amount toa 
r tification of the agency. lla lings Vv. 
Bangor House Proprietors, 6 
436. 

6. But if he denies the authority of 


: , 
Shepley, 


the pretended agent to act lor him, on 
having knowledge of his acts, and af- 
terwards, in pursuance of a prior en- 
gagement to receive goods of that 


description, does receive them as the 
property of the assumed age nt, in pay- 
ment of a debt due from him, it will 
not amount toa ratification. Jb. 

7. Although it may be regarded as 
unfair, or perhaps fraudulent, volunta- 
rily to purchase of suc 
goods thus obt Lined, | the ren edy 
would not be by an action against the 
last purchaser, as the original purchaser 
of the goods. Jb. 


h assumed agent 
stil 


> 


ASSIGNMENT. 

In a suit by an assignee of a chose in 
action, in his own name, on an express 
promise of the debtor to pay the same 
to him, it is not necessary for the 
signee to exhibit proof that the assign- 
ment was made for a valuable consid- 
eration. .Vorris v. Hall, 6 Shepley, 32: 

)) 


me 


ase 


, 
de 
And if such proof had been neces- 
sary, the deed of assignment, acknowl- 
edging the receipt of a consideration, 
was sufficient for that purpose. Jb. 


ATTACHMENT, 
If an officer be ordered in the writ to 
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attach to a specified amount, and he at-| her connexion with the man charge; 
taches personal property by him valued with being the father of her ely\j 
at a greater sum, it does not necessari- | Low v. Mitchell, 6 Shepley, 372. 

ly follow that he acted oppressively or| 6. The complainant in such process. 
illegally, and a subsequent purchaser although under the age of twenty-one 
cannot set it aside for that cause, but years, need not act by guardian o, 
the attaching officer, or his servant, | prochetn amt, nor can her guardian cop. 
may take the property from the posses- | trol or dismiss the proceedings. 1b, 
sion of such purchaser whenever he | 


might take it from the possession of the | BILLS AND NOTES. 
debtor. Merrill vy. Curtis, 6 Shepley,, Where it is the usual practice of g 
272. bank to retain their promissory notes 
'and those left for collection in the bank. 
ATTORNEY AT LAW. at the time demand of payment is made 


A general authority to commence upon the maker, if he resides in the 
suits, will warrant an attorney in com- | same city or town, and such usage js 
mencing a suit, and attaching prop-| known to the maker and indorser ofa 
erty, and will render the client respon-| note, a demand may be sufficient, 
sible for any damages occasioned there- although the note remains in the bank, 
by. Fairbanks vy. Stanley, 6 Shepley, | instead of being taken with him by the 


296. person making the demand. Main 
| Bank v. Smith, 6 Shepley, 99. 
BASTARDY. | 2. A bill drawn in one state and 


If the mother of a bastard child, after payable in another, is a foreign bill, so 
its birth, or after her examination be- as to make the protest admissible in 
fore a magistrate, declare that the ac- evidence, although all the parties were 
cused is not the father of her child, and residents in the state where the bil! 
that another man is, she is not con- was drawn. veeman’s Bank vy. Per- 
stant in her accusation, and is incom- | kins, 6 Shepley, 292. 
petent to testify in support of her com-| 3. The payee of a negotiable note 
plaint. Bradford vy. Paul, 6 Shepley, who has indorsed it “ without recourse,” 
30. is a competent witness for the indorsee, 

2. The provision in the statute, that in an action against the maker, to prove 
the mother of the bastard child “shall that a material alteration of the note 
be constant in such accusation,” refers | was made by the promisor at the time 
only to the man accused; and a vari- it was signed, and before its delivery to 
ance as to the time, place, or circum-' the payee. 2bbott v. Mitchell, 6 Shep- 
stances stated in her accusation, goes ley, 354. 
to her credit, but not to her competen- 4. If an alteration in a note be made 
cy. Woodward v. Shaw, 6 Shepley, by one of the promisors, he cannot al- 
304. lege that it was fraudulent. Hughes v. 

3. The competency of the complain- | Littlefield, 6 Shepley, 400. 
ant, as a witness, in a bastardy process, 
is preliminary in its character, and is to CONSTITUTIONAL LAW. 
be determined by the court, and not Although the constitution of Maine 
submitted to the jury. Bradyord v. carefully guards the right of private 
Paul, 6 Shepley, 30. property, and provides, that it shall not 

4. On the trial of a bastardy com- | be taken from any one, unless the pub- 
plaint, the admissions of the respondent lic exigencies require it, yet it does not 
that he was the father of the child, and | prohibit the legislature from passing 
his promise to marry the mother, | such laws as act retrospectively, not on 
although not of themselves sufficient to | the right of property or obligation of 

sustain the prosecution, may be given the contract, but only upon the remedy 
in evidence in corroboration of the tes-| which the laws afford to protect or en- 
timony of the complainant. Woodward | force them. Oriental Bank v. Freese, 
v. Shaw, 6 Shepley, 304, | 6 Shepley, 109. 

5. The complainant in a bastardy| 2. The legislature have power to 
process is not obliged to answer wheth-| take away by statute what was given 
er she had an illicit connection with | by statute, except vested rights. Jb. 
another man about the same time with! 3. When a party, by statute provi- 
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becomes entitled to recover a 


sions, 
judgment, in the nature of a penalty, 
greater than that which 1s 


for a sun 
justly due to him, the right to the 
amount which may be recovered does 
not become vested until after judgment. 


Ib. 


CONTRACT. 

By the law of Maine, a debt due on 
‘ount is considered as paid, and the 
contrant extinguished, by taking a ne- 
sntiahle promissory note for the amount, 
while the common law regards it only 
as security for an existing debt. .Vew- 

al! v. Hussey, 6 Shepley, 249. 


CONVEYANCE. 

A grant of land bounded on a high- 
way carries the fee in the highway to 
the centre of it, if the grantor at the 
time own to the centre, and there be 
no words to show a contrary intent. 
Johnson y. “Anderson, 6 Sheple y, 76, 


CORPORATIONS, 

Where an act of another state of the 
union, incorporating certain persons as 
a manufacturing company, makes the 
private property of the stockholders lia- 


ble for the fulfilment of the contracts of 


the company, but points out no mode in 
which this liability may be made avail- 
able; if the courts of other states are 
bound to notice and give effect to this 
remedial provision, the course of pro- 
ceeding must be regulated by the law 
of the state, where the remedy is sought 
to be enforced. Drinkwater y. 
M. Railway, 6 Shepley, 35. 


DEED. 

Although the production of a deed by 
the party in whose favor it is made, is 
evidence of a delivery, which is to be 
referred to the day of its date; yet it is 
competent for the other party to show 
the true time of the delivery, or that it 
was obtained improperly, or against the 
will of the party whose signature and 
seal are affixed. Cutts v. York Man. 
Co., 6 Shepley, 190. 


DOWER. 

Where the demandant claimed dow- 
er in a tract of land whereof her late 
husband was in possession, and on 


which one of his creditors levied an ex- | 


ecution as his property during the cov- 
erture, and where the tenant showed 


Portland 
} 


no title but under such levy; it was 
held, that there was sufficient evidence 
of a seizin in fee in the husband to 
maintain the action. Cochrane y. Lib- 
by, 6 Shepley, 

2. Reputation in the family of the 
death of the husband, is prima fa ie ev- 
idence of the fact in an action for dow- 
er. Jb. 

3. In such action, if adultery of the 
demandant be relied upon as a bar to 
her claim, the tenant is bound to prove 
the fact affirmatively. Jb. 

Proof of the second marriage of the 
demandant within three years of the 
time of his leaving home, but after 
there was a reputation in the family of 
the death of her husband, without show- 
ing that he was then alive, does not 
furnish sufficient evidence that she was 
guilty of adultery. Jb. 


EVIDENCE. 

A counsellor at law is bound to dis- 
close by whom he was employed in the 
management of a cause, and that he 
was instructed by one person to follow 
the directions of another in the prosecu- 
tion of the business, although a 
knowledge was acquired by confiden- 
tial consultations as counsel and cli- 
ents. Gower vy. Emery, 6 Shepley, 79. 

2. The Stat. 1833, ch. 58, contem- 
plates, that a belief in a Supreme Being 
Is a pre-requisite to the admission of a 
witness to testify. But after he has 
been admitted, no inquiry should be al- 
lowed as to his religious opinions. 
Smith v. Coffin, 6 Shepley, 157.’ 

The declarations of a witness are 
competent evidence of his disbelief of 


| the existence of a Supreme Being. Jb. 


4. When such declarations are 
proved, the person offered as a witness 
cannot be permitted to testify to his be- 
lief in a Supreme Being, in order to 
qualify himself for admission. Jb. 

5. Although, after i.e proof of such 
declarations, an honest change of opin- 
ion may be shown, and the proposed 
witness thereby rendered competent, 
yet the testimony of another person 


| that the witness offered was then, and 


for many years next preceding, had 
been a universalist, and was an active 
member of a universalist society, and 

' See the report of hie ase in 4 Law Re- 
| porter, 268, and the note of Mr. Justice Em- 


ery on page 273. 
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has ever been, and then was, a firm | RECORD. 
believer in the christian religion, was| When a defect in a record is oc. 
held to be inadmissible. Jb. 'sioned by an omission of the court y 
6. The rule that a witness is not | render the proper judgment, or to cox, 
obliged to criminate himself, is well es- | to a conclusion upon the whole matte; 
tablished. But this isa privilege which embraced in the cause, such defec, } 
may be waived; andif the witnesscon- arising out of an incorrect, or a want 
sents to testify to one matter tending to judicial action, cannot be amended after 
criminate himself, he must testify in all the session has closed, and the cause 
respects relating to that matter, so far no longer svb judice. Lamerick Pet’rs, 
as material tothe issue. Low v.Mich- 6 Shepley, 183. 
ell, 6 Shepley, 272. 2. But if the court have performed jt; 
7. If he waives the privilege, he does | whole duty correctly, and the recording 
so fully in relation to that act; but he. officer has erred in making up a proper 
does not thereby waive his privilege of or full record, the court may in its dis. | 
refusing to reveal other unlawful acts, | cretion cause the record at any time 
wholly unconnected with the act of be amended or corrected, so as to haye | 
which he has spoken, even though they it declare the whole truth. Jd. 
may be material to the issue. Jb. 3. Each court must necessarily be 
8. An objection made to the admis- | the judge of what it has decided and 
sion of testimony of a particular de-| adjudged; and when it orders an 
scription or class, as to parol testimony | amendment of the record, the presump- 
to prove a contract to be fraudulent, | tion of other courts must necessarily be, 
does not extend to or imply any objec- | that it does not undertake to order its 
tion to any question, or to any answer | clerk to record what it never had decid- 
of a witness, during the examination. | ed. J. 
Irving v. Thomas, 6 Shepley, 418. | 4. But usually a court cannot order 
| its clerk, after the close of a session, to 
enlarge the record so as to embrace any 
matter, which did not appear from the 
documents, or minutes of the court or 
clerk, to have been decided. Jd. 
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INSURANCE. 

Where a person has his store insured 
by a company, one of the rules in the 
policy being, “ That no person whase 
property is insured in the company, | 
shall be allowed to insure the same, or 
any other property connected with it, in 


SHERIFF. 
The sheriff is responsible for all ofi- 


any other company, or at any other 
office; and in case of any such insur- 
ance, his policy obtained from this com- 


cial neglect or misconduct of his depu- 
ty; and also for his acts not required 
by law, where he assumes to act under 


Ce NEP a al ett aie tee Pate Da AR in ips O: iating 50 ea pga etl el seal adit daily wich 


pany shall be void and of no eflect;| color of his office. But he is not 
and where he afterwards insures the | responsible for the neglect of any act or 
goods in the store at another office ;| duty, which the law does not require ; 
the policy on the store is not made void | the deputy officially to perform. /ar- { 
by obtaining the policy on the goods. | rington v. Fuller, 6 Shepley, 277. 
Jones v. Maine M. Ins. Co., 6 Shepley,| 2. Where the deputy takes the , J 
155. | goods of one person on a writ against 
| another, and afterwards sells them by 
LANDLORD AND TENANT. | the consent of the parties to that suil, : 
Where premises are leased for three | the sheriff is liable while the property { 
years “at a rent of eight hundred dol- | in the goods, or money received from : 
ars yearly,” and where the lessee | the sale of them, remains unchanged. 
agrees to pay the rent semi-annually, it | J. : 


3. But if the owner of the goods 
brings trespass against the deputy for | 
'taking them, and recovers judgment, 
and takes out execution, the property is 
changed, and it becomes a part of the 
estate of the deputy, and the sheriff is 


bb. 


is not a semi-annual, but an annual | 
rent; and the payment of four hundred 
dollars at the expiration of the first six 
months is to be considered as a part of | 
the yearly rent, and not a payment for | 
any specified number of months. Jr- | 
ving v. Thomas, 6 Shepley, 418. no longer responsible. 


a ti 














INTELLIGENCE AND MISCELLANY. 


In Banxrurtcy. We have the pleasure of presenting to our readers, this 
month, several decisions upon the important questions arising under the 
provisions in the bankrupt law, respecting fiduciary creditors. It will be 
seen, that Mr. Justice Story, of Massachusetts, Mr. Justice McLean, of Ohio, 
and Mr. Justice Thompson, of New York, agree in their opinions upon the 
subject; the former going into the questions to some further extent than the 
others. All of these judges differ toto calo from their learned brother, Mr. Jus- 
tice Daniel, of Virginia. 

We learn by a letter from Staunton, Virginia, that Judge Pennybacker has 
decided (incorrectly, as our correspondent thinks,) that a person owing a debt in 
a fiduciary capacity, cannot be permitted to avail himself of the bankrupt Act as 
to any of his debts. 

The questions arising under the bankrupt Act are evidently on the increase, 
as the law comes into more extended operation ; but it is gratifying to perceive, 
that there is less contrariety in the decisions than might be reasonably expected, 
from the consideration that they are made in different sections of the country, 
without the possibility of consultation between the different judges, and that the 
judicial mind in matters of this kind, relating to the ordinary business of life, 
must necessarily be, in some degree, influenced by sectional prejudices. 

We have now on hand, more than twenty-five decisions in bankruptcy, from 
the States of Maine, Massachusetts, Rhode Island, New York, and Kentucky, 
which we are compelled to omit this month for want of room. In our next 
number we hope to be able to publish a large portion, if not the whole, of these 
decisions ; some of which embrace principles of great interest. 

We remark, that the manner of making dividends varies in different parts of 
the country. In Massachusetts, all the papers in each case are referred to a 
Commissioner, who is instructed to report all matters and things, which are 
proper for the consideration of the court, in ordering a dividend, whereupon one 
is ordered, and a dividend sheet is made out by the Commissioner. Checks are 
then drawn for the amouut due each creditor, which are sent to the assignee, and 
are by him distributed. In Massachusetts, there will be no dividends in a large 
proportion of the cases ; a result, attributable, in some measure, to the fact, that 
most of the bankrupts had already been through the process of the State Insol- 
vent Law. We have taken pains to ascertain some facts, in relation to the 
first cases referred, in Massachusetts, which for convenience, we have placed 
in the following table. It will be seen that the number of bankrupts is only 
thirteen. The whole number of debts proved is thirty-eight. The whole 
amount of assets is $1712 26. The aggregate of costs of court is $500 14. 
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QE Intelligence and Miscellany. 


The amount to be distributed, is $1210 26; and the dividends range from eight 
hundred and fifteen ten-thousandths per centum up to one hundred per centum, 








Name of Bankrupt. Assets. Costs. No. of debts proved. Amount distributed. Per centum 
John Ford #100,00 8419.85 10 $50,15 2.61 
David Carter 100.00 33.56 l 66,44 55,00 
Joshua Hersey, Jr. Wh 35,60 none 115 hone 
Thomas J. Washburn Oe, 38,52 J 244,14 21,2126 
Calvin French 5O.01 3695 none 22,06 none 
Oliver Pierce 1 10,09 l 69,05 4,57 
Joseph A. Veazie 35,16 33,09 3 1,47 O15 
James F. Thorndike 83,15 31,90 none 125 none 
Daniel Lane, Jr. 112,50 34,72 3 77,88 3341 
Lemuel Gulliver 1103 35,03 2 6,00 0.146 
Grenville ‘T) Winthrop 144,37 54,32 ]2 90,9 1,158 
Johu F. Allen 280,23 37,26 2 242,97 4.7455 
Ezra (. Dyer, et al. 379,93 37,15 l 340,78 100,00 
$1712.26 $500,i4 38 $1210,26 


Jupce Gnarr. In the Law Reporter for January, 1842, a short statement 
was made, to the effect, that a resolution had been introduced into the legislature 
of South Carolina, charging Judge Gnatt with incompetency to discharge his 
duties; that subsequently the judge sent into the house his resignation of the 
office, which he had held for twenty-six years; whereupon the house immedi- 
ately passed resolutions expressive of their high appreciation of his motives, and 
appropriating to him another year’s salary. To this, it was added; “ It is said 
that intemperance is the cause of Mr. Gnatt’s incompetency.” The subject had 
entirely passed from our mind, when we received the following note from a 
gentleman, in Charleston, 8S. C., under the date of August 30, 1842, which we 
publish, with the single remark, that no one can regret more than we do, the 
statement made in this journal, upon information, which, we are now informed, 
was entirely erroneous. 

“ Dear Sin—In the number of the Law Reporter for January, 1842, there is 
an egregious mistake, in the intelligence communicated about the resignation 
from office of Judge Gnatt, of South Carolina. The judge has been famous, 
for years before any temperance movement in this State, as a notorious water 
drinker, in so much that if your communication had been printed here, his friends 
would have thought it a joke upon his ultra-temperance ; but all who read your 
valuable journal know not the truth, however innocently it may (it must) have 
been violated by you; so that a veneration for the purity of the ermine, and for 
the upright man, whose chief weakness is his age, compels me to invite you to 
unsay that hard speech.” 

Jupce Suiru. The Dover (New Hampshire) Enquirer thus announces the 
death of this venerable and distinguished jurist. “The honorable Jeremiah 
Smith, recently of Exeter, departed this life, in this town, on Wednesday night, 
the 2Ist inst, m the 83d year of his age. Judge Smith was a representative in 
Congress froin this state, as early as 1791 — more than half a century ago. He 
continued a member until 1797, and was probably about the last survivor of 
those distinguished men, whose fortune it was to participate with Washington 
in the administration of the government. He was Governor of the State in 
1809, and for many years Chief Justice of the Superior Court. Few citizens of 
New Hampshire have been more widely known as a statesman and jurist; and 
none have left behind them a more enduring reputation. A singular fatality 
seems to have attended the family of Judge Smith. Within a few weeks, three 
brothers, as well as a beloved nephew and niece, have preceded him to the 
tomb. His last sickness was of a few weeks duration, — until which, he was 
distinguished for his vigor and activity.” 


To Reapers AND CorResPonDENTS. We have received a large number of 
decisions in bankruptey, which we are under the necessity of omitting this 
month, as well as several miscellaneous articles, and notices of new books. 
Our attention has been called to one or two verbal errors in the report of Barton 
v. Tower, in the last number, page 214, which the reader will readily notice and 
correct. 

















BANKR 


Bankrupts in New I lampshire. 


UPTS IN NEW HAMPSHIRE. 


The following list, which contains the names and residences of all the petitioners 


in bankruptcy, in New Hampshire, to September 17th, inclusive, has been prepared 
for the Law Reporter, in the clerk's office of the United States District Court for New 


Hampshire 


Akerman, Leonard, Portsmouth. 
Allen, Daniel W., Lancaster. 
Ambrose, ‘Thomas A., Concord. 
Atwood, Luke, Newport. 
Ayers, Martin P., Franklin. 
Ames, Alvah, Peterborw’. 

Ayer, Daniel, Plaiston. 
Amsden, Calvin, Nashua. 
Andrews, John, Claremont. 
Atwood Levi, Jr., Nashua. 
Avery, Pitman, Campton. 
Allen, Nat, Littleton. 

Adams, John L., Newbury. 
Abbett, Jedediah C., Concord. 
Allen, William, Rochester. 
Ayer, John P., Warren. 
Aldrich, Sands, Jr., Richmond. 
Aldrich, Mason, Littleton. 
Allen, Jane B., Nashua. 

Allard, Samuel, Somersworth 
Aiken, George C., Concord, 
Adams, Stephen, Henniker. 
Abbott, Elisha, Jr., Pittsburgh. 
Annis, Cummings 38., Littleton. 
Andrews, Stephen, Freedom. 
Amidon, Martin, Richmond. 


Boodey, Jacob P., Dover. 
Brown, John A., Exeter. 
Baxter, Moses E., Bradford. 
Jascum, Elisha, New port. 
BRugbee, Orrin, Gilford. 
Butters, Thomas, Concord. 
Batchelder, John, Concord, 
Brown, William, Manchester. 
jodwell, Edwin A., Manchester 
Ballard, Nathan, Manchester. 
Boyd, Isaac, Stoddard. 
Brown, Cotton 8., Concord. 
Barnes, Ovid D., Claremont. 
Bagley, Orlando, Manchester. 
Boynton, George (., Nashua. 
Barrett, Charles F., Litchfield. 
Ball, Josiah, Walpole. 
Barrett, Daniel A., Hinsdale. 
Barlleu, William, Claremont. 
grown, Alanson C., Acworth 
Brown, Lorin, Acworth. 
Brockway, Lyman, Bradford. 
Blanchard, Benj. Jr., Claremont. 
Blake, James L., Berlin. 
Bean, David, 2nd, Bethlehem. 
Bailey, Isaac, Salisbury. 
sutterfield, Andrew J.,Gotfstown 
Buazell, Aaron W., Manchester 
Brown, True, Manchester. 
tigelow, Enos, Keene. 
Bacon, Lory, Nashua. 
Brickett, Ward, Kingston. 
Bartlett, Sylvanus, Swanzey. 
Boynton, Moses §., Manchester. 
joynton, Lyman D., Concord. 
Brackett, Edward, Concord. 
Brooks, Thomas I., Manchester. 
Brown, Robert, Jr., New Boston. 
Brown, Anson W., Loudon. 
Blaisdell, Samuel, Portsmouth. 
Blike, Israel, Berlin. 
Bellows, George, Lancaster. 
Baker, Charles, Lancaster. 
Bean, James, Ossipee. 


The whole number of bankrupts is 1057. 


Brickett, Leonard, Derry. 
Brown, Joseph, Bristol. 
Blake, Jethro, New Market. 
Brooks, Martin P., Portsmouth. 
Pennet, W inthrop, Moultunboro’ 
Bryer, Simon, Chatham. 
Beals, Asa, New Market. 
Bennett, Wilham, Tamworth. 
Bennett, Joseph, ‘Tamworth, 
Brackett, George, neord, 
lake, Nathan, Benton. 
Blodgett, Darius, Jr., Lyman. 
taker. Enoch. Goffstow 
Barnes, Cyrus 3., Hillsboro’. 
Bemis, Isaac, Bethlehem. 
trooks, Ezra. 
|Baker, Amos, Landaff. 
Balch, Dan 8., Boscawen. 
Bedee, Hanson, Meredith. 
Brown, John F., Concord, (com 
pulsory. 
Railey, Calvin, Warren. 
Boyden, Fred. P., Somersworth. 
Boynton, William, Bedford 
Bond, Dudley Y., Lebanon. 
sartiett, Isaac, Epping. 
Brown, Josiah, Wilmot. 
Barstow, Thomas, Piermont. 
Bugbee, Benj. F., Cornish. 
Boyce, Daniel, Ma 
Batchelder, Sami. Jr., Northwood 
iPrown, John, Portsmouth. 


1 
nester. 


| Brow un, Nathaniel, Jr., Chester. 
iBrown, Alpheus K., Manchester. 
iBingham, Rodney J., Sutton. 
Barrett, Edward H., Warner. 
Brown, Benjamin F., Seabrook. 
Breck, Henry, Cornish. 


|Boodey, Zechariah, Newe Durham 
Brigham, David, Gilsum. 

Beach, Frederick, Soneerswoerth. 
Bry int, Henry, Cornish 
Brooks, Ezra, Bethlehem. 


Rall, Jonas, Nashua. 
tatchelder, James, Orange. 


Butterfield, Charles, 2d, West 
moreland 
Booth, Eliphalet, Lempster. 
Bennett, Luke, Winchester. 
Bennett, David, Wincheste 
Brigham, Abrain, 
Brown, Aaron, Acworth. 
iBurley, William, Sanbornton. 
Burnham, Gideon 3&., Dover. 
Rutler, John P., Campton 
Boadman, Benjamin, Gilford. 
iBrown, Jonathan, Jr., Bow. 
Blaisdell, Daniel mchester. 
iRerry, Stephen, Dover. 
iBurnham, John A., Hooksett. 
Bard, Simeon L., Francistown., 
Bixby, Thomas P., Litelfield. 
Bryant, Oliver, Nashua. 
[Bre wh, Joh Amherst 
|Blackey, John, ultenboro’, 
IBlake, Joseph R., Keene. 
Beal, Benjamin F., Somersworth 
Blake, Charles, Concord. 
Burley, Gordon, Concord. 
| Sartiets, Aaron, Brentwood. 
Bly, Lewis, Derry. 


Manchester. 


swanzey. 


coleman, Phinehas. Newington. 


Cutte Ralph C., Portsmouth. 
‘ et vine Newtown. 
(Clarke, Edwin A., Nashua. 
onuor ites, Somersworth. 
( ter ere in . aiton. 
raig, Oliver HL. P., Plymouth 
i hare, in, whester. 
Clark, Emery anchester. 
Chesley, Curtis C., Coneord, 
Colby, Jolin > M., Manchester. 
«, Fuller G., Henniker. 
Comings, David ornish, 
Cutting, Jars 1., Haverhill 
t inert H., Portsmeuth. 
hase, | rhige (., Llopkinton. 
(ross, Jonathan IL, Preruwnt. 
Carroll, John P., ¢ nish. 
Col Ibert &., Somersworth 
( by, Harrison, Bedford 
Currier, Andrew. Greenfield. 
Curner, Alpha, Manchester, 
hathn, Charles Valpolte 
Cameron, James B., Nashua, 
hadwick, Edmund 8S , Concord. 
ifford, Charles H., Conecrd, 
has William D.. Littleton, 
Carpenter, Lewis, Surry. 
Carleton, Isaac, Haverhill. 

k, John H., Sanbornton, 
hild, Amos, Jr., Hillsborough. 
Cummings, Ueman H., Cornish. 

Clarke, Hiram, 2nd, Newport. 
Collins, Andrew H., Exeter. 
Cushing, Albert, anchester, 

(lark ichard (hester. 
Cogswell, Frederick, Candia, 
Curter cob C., Concord 
Chap in, Paul, New Market. 


, Svivanus S., Barrington. 

, Joseph ‘T., Claremont. 
opp Amos, “anbornton, 
inbridge, Philip C., Lebanon. 
hadbourn, Sam‘l, Somersworth, 

ate, Horatio N., Tamworth, 

averly, Asa, New Market, 
lough, David, Landaff. 

hase, Moses, Bath. 


lise 


Channel, James C., Nashua, 


{ 
( 
if 
( 
( 





‘olbv, Daniel &., 
eaves, Robert H., Antrim. 


opp, Jacob, Sanbornton. 
mapman, Benjamin F., Gilford, 
Lisbon. 


averly, Nathaniel, iuftenboro’, 

‘heney, Jesse, Nashua, 
loutinan, Wm. H., Middleton. 
ve, Joseph, Durham. 

orliss, Kimball, benton. 

ram, John, Dalton 

‘ram imeon, Lancaster, 
randul, Horace, Dalton. 

hick, Gliver, Somersworth, 
ok, Ezra ‘T., Milton. 
ummings, Lucius, Claremont, 
lark, Warren, Claremont. 

caswell, Joseph M., Gosport. 


heney, Thomas, Sutton. 









Conner, James, Hopkinton. 
(Chamberlain, Jacob, New Dut 
ham. 
rowell, Jeremiah, Hopkinton. 
uter, Philip, Littleton. 


‘othell, tsane, Nashua, 

offin, Greenleaf, Perlin. 

olby, Enoch, Whitefield 

‘olby, Enoch, Jr., Whitefield. 
‘rane, Elisha C., Portsmouth. 
‘lark, Paul M., Springtield 

lark, Nathan, Jr., Croydon. 
‘rosby, Josiah, Gilford. 

orson, James, New Durham. 
oburn, Nelson, Croyd n. 
urtice, Daniel, Windsor. 
heney, Ebenezer, Jr., Bradford 
‘rane, Isaac, Concord. 

urrier, Ira H., Concord. 

urter, Tappan, Hampstead. 
rockett, Wm. D., Somersworth. 
‘arr, Gsmyn, Pittsburgh. 

ollins, Ldward W., Croydon. 
lark, Loran W., Walpole. 

rain, Leander, Winchester. 
rain, Lbenezer, Jr., Winchester 
hapman, Warren, New arket. 
ushing, David, Jr., Surry. 
‘lough, Darius, Bath. 

hannel, Robert, Jr ,New Market 
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Demeritt, Jacob J., Dover. 
Dennett, Nath’l, Jr., Portem 
Dexter, George C., Exeter 
Dockum, Samuel M., Portsmouth. 
Davis, Jeremiah P., Nashua. 
Downs, John T., Somersworth. 
Dockham, Moulton H., Rochester. 
Day, Oliver P., Dalton. 
Davis, Joel, New Ipswich. 
Dickerson, Kendrick, Alexandria, 
dismissed. 
Dodge, Snel F., Wendell. 
Daniels, George W., Keene. 
Durgin, Henry F., Thornton. 
Doland, John, Manchester. 
Dunning, Thomas, Nashua. 
Dakin, John, Keene. 
Drew, Francis G., Walpole. 
Doolittle, Franklin, Hinsdale. 
Dickey, Alexander W., Nashua. 
Davison, Samuel, Dublin, (dis 
missed. 
Duren, Joseph, Manchester. 
Davis, Danforth, Chesterfield. 
Davis, William, Chester. 
Dwinell, James, Manchester. 
Demeritt, Samuel, Madbury. 
Drake, Perkins, Moultonboro’. 
Dodge, lssachar, Francestown. 
Darling, Timothy, Boscawen. 
Deland, Daniel, Wolfboro’. 
Davis, David, Middleton. 
Davison, Samuel, Dublin. 
Dustin, Barzillat, Dorchester, 
Dean, William P., Dalton. 
Dearborn, Lewis, Somersworth. 
Drew, Isaac M., Dover. 
Drake, William G., Pittsfield. 
Davis, Ephraim, Winchester. 
Dodge, David, Jr, Stark. 
Dow, Tristram, Jr., Seabrook. 
Dinsmore, John, Jr.,Chariestown. 
Dow, Edward D., Seabrook. 
Downs, Nathan P., Croydon. 
Daniels, Epbrann, Franktin. 
Dealing, Benjamin, Brook field. 
Davis, Samuel, Jr., Grafton 
Davis, Seth, Mason. 
Davis, Moses, Plaintield. 
Daniels, Hiram, Hill. 


y 
d, 


Fidny, George P., Greenland. 
Emerson, Jona. W., Exeter. 


| 


Emerson, Ch 


‘vans, Charles, Dover. 
rles b., Exeter. 


lhiot, Bernard (., New port. 
Elliot, Ezra ¢ New port. 
Emerson, Joseph C., Manchestet 
Eihot, Russell b., Portsmouth. 
Elliot, Luther C., Concord. 
Everett, George C., Fitzwilliam. 
dminster, Zebedee, Cornish. 

iton, Solon W., Gilsum. 

Hhiot, Thomas J., Salisbury. 


‘astman, James, 


2p 


vestman, William B., Gilmanton. 


‘ellows, 


‘ove, Frederick, 
‘ellows, Jesse, Cr 


‘hinders, Pro 


itman, William, Landaff, 
lint, Jacob, Cone rd. 

sty, Willis H., Manchester. 
merson, John, Candia. 

ldgerly, Jacob, New Market. 
lliott, Milton, Goffstown. 
smerson, Nathaniel, Jr., Lyman 
dgeriy, John =., Manchester. 
itinan, William. 

iton, James P., Enfield. 

mery, John ‘I’. G., ‘uttonboro’. 
merson, Joseph, Sandown. 

hot, Joel, Warren 

dminster, John M., Cornish. 
merson, Harrison, Wilmot. 
Winwood, John B., Deering 
“istman, Dudley L., Grantham. 
ynerson, Nehemiah, Andover. 


iton, Chase, Seabrook. 


umpery, Nathaniel 8., Portsmonth. 


strnan, Dan, Lyman. 

ir., Wendell. 
merson, Fenner U., Concord. 
mmeons, Samuel, Newport. 
iton, Lorin, Winchester. 

*, John, Nashua. 


llis, Jace b, 


\lton. 


‘arrar, John P., Derry. 
‘olsom, George P., Dover. 


ranklin, Fred. A., Portsmouth. 
iv, Benjamin, Dalton. 
Jeremiah, Manchester. 
owler, Thomas, Warner. 

‘ife, Reuben, Concerd. 
Somersworth. 
neord 

oye, John M., Somersworth. 
Alton. 


oss, John, 


‘arr, Haskell, Littleton. 


isher, John, Littleton. 
uiler, Ruth M. & 
Newport, 


Elizabeth, 


‘urber, George W., New Market. 


irnum, Samuel, Concord. 
ifield, John, Warren. 


‘arr, Ephraim, Dalton. 


uller, Hezekiah, Oxford. 
irrar, Stephen, Jr., Meredith. 
landers, Charles, -andwich. 


‘rench, Franklin, Greenfield, 
‘landers, John M., Nashua. 
‘arnum, Dustin B.. Hudson. 


ield, Joseph B., Manchester. 


‘arnum, ‘Timothy W., Concord, 
‘uller, David G., C 


mecord, 
alton. 
8., Hudson, 


sher, Lorenzo D.,! 
irnum, Greenleaf 
compulsory 

, Joseph, Tamworth. 
lagg, John, Nashua, 


sory.) 


compul 


ks C., Newport. 

‘enner, Elhanan W., Dover. 
wier, James, Seabrook. 

egg, Simon, Wolfboro’. 

oster, Benjamin, Jr., Gilsum, 

‘itzgerald, Peter, Lyman. 
arnum, Ezra M., lLlooksett, 

arr, William 'T’., Walpole. 

‘arnum, Charles A., Hopkinton. 

‘esse iden, Stephen, Windhain. 





Bankrupts in New Hampshire. 


Fraseur, Samuel, Salisbury 
Freeman,Otis K., Hanover, (« 


pulscry. 


drich, Jame 
Goddard, VV ill t 
rordon, Stephen L., Portsui 
srant, Philip B., Coneord, 
shidden, Eliphalet, Sanbernten, 


“0 


ain, Portsm 


mass, Jolin P., Coneord. 
itle, Philip Ss. UL., Newport 
ove, Joha C., Sanbornton. 
' » 

Gilmore, isnac b., Nashua. 

Goss, Allen, anc hester. 


Gillis, Henry C., Manchester. 
Greeley, lra, Franklin. 
Greenough, Meses, Windham, 
Gilman, Stephen, Manchester, 
Gerald, Edward, Concord. 
Gourdin, William, Newport. 
Graut, George W., Walpole. 
rove, Isaiah, Grantham. 
Graham, Joseph, Manchester. 
Greenwood, Cyrus, Nashua, 
James, Nashua. 
George, Edward C., Boscawen. 
Grover, Joseph, Concord. 
Green, Samuel, Cornish. 
Gage, Jonathan, New Hampton. 
Gile, Aaron, Littleton. 
Gerrald, Peter Fitz, Lyman. 
Grimes, Alvan, Franconia. 
Gordon, Charles C., Dalton. 
Gilman, George W., Meredith, 
Gerrould, Lyman, Gilsum. 
Gilman, Nathaniel, Dover. 
Goldsmith, Thomas, Manchester. 
Godfrey, Oliver, Hampton. 
Gerrish, -amuel B., Lebanon. 
Gerry, Benjamin, Nashua, 
Greenleaf, Wm. P., Washington. 
George, John, Sandwich. 
Garland, Dexter B., Moultenboro’ 
Gilman, David, Sandwich. 
Garland, Benj. B., Hampstead. 
Gilman, John, Waketield. 
Gould, Enoch, Sutton. 
George, Charles, Warner. 
Greeley, Stephen D., Gilmanton. 
Goodale, Edwin E., Hooksett. 
ioodwin, Jona. B., Somersworth. 
Guptil, Abram, Wolfsboro’. 
Glazier, Aaron P., Haverhill. 
Gordon, David W., Lancaster. 
Guptll, Andrew N.,Somersworth. 
Green, Hermon H., Hopkinton. 
Goodwin, John D., Durham. 


fs0-8 


\George, Samuel, Jr., Seabrook. 


Gates, John T., Cornish. 

setchell, Elbridge G., Manchester. 
Gee, Alden, Langdon. 

Gunnison, James B., Portsmouth. 
roodwin, Jvel, Hill. 

Galpin, Henry W., Claremont. 


iGove, John, Jr., Claremont. 
Grover, Jehn, Milan. 


Gilman, Nathan &., Poplin. 

Gilman, Theodore, Wakefield. 

Goold, Charles, Gilmanton. 

iilmore, Leonard & Hiram, Clare- 
mont, (compulsory.) 

Gilman, Zebulon, New Durham. 

Hale, James, Nashua. 

Hazelton, Life A., Concord. 

llastings, Jonas, Sanbornten, 

Hunt, Samuel, Gilford. 

Hall, Robert, Concord. 

Hall, Joseph, Manchester. 

Harlow, Isaac C., Cornish. 

jLlall, Oliver, Walpole. 

Hagar, John C., Concord. 

Hadley, David P., Rumney. 

tlarwood, George, Goffstown. 























Bankrupts in New Hampshire. 











Heasmer, Benjamin, » ashua. Tones, Albert, Marlb ° 
ird ng. James F., Nash 1 cins, Lleury errimack, 

j len, Dana &., Walpole hess, amu i., .\ashua. 
" i, Aaron R., Keene busen, Volney H., tia ck 
rt Peter, | inklin Keul Pere ‘ yee 
den, benjamin F , Clairemont ck », Jona. M., Pembroke. 

harles T., Nashua. es, Jolin P., Goshen. 

] freth, Loren, Littleton. hnsan, Satha (aratton. 
nes, Edmund, Dalton. obs, Daniel, barustead. 
jgman, Fphramm, Manchester 

n, benjamin A., Manchestet imball, Nathaniel P., Nashua. 

Hayward ho’s P., Fitzwithaim Sent, ‘i homas, Coneord. 

H n, Luther, Plymouth. Keves, Lewis, Rumney. 

| man, ho S., Campton, eut, John, bE Aveter. 

j ter, \ mm muver, velley, William, Derry. 

Heath, John, >pringneld Kelley, John B., Claremont. 

Hildreth, Robert, Uimedale, Knight, Gliver, Franconia. 

Hill, James P., Meredith. venney, William D., Bethlehem. 

Holyoke, Wim. B., Peterboro’. Kinney, Soses, Swanzey. 

1, Sylva ~omersworth. ennerson, Eli Ul., Somersworth. 
| ves, Ichab’d P., Somersworth elso, William, Bethlehem. 
seorge C.. Stratham. eves, Luther H., Haverhill. 
issey, Moses, Dover. Kelley, John, Dover. 

Haselton, Hosea, ( hatham Kelle \ddison, Kummney. 

Hayes, Sylvanus, Orford. night, Jo-eph, Atkinson, 

Holmes, Samuel, Exeter. Kimball, ‘lilden, Northtield, (dis 

Hamilton, Abiel, Somersworth. missed. 

Hurd, Mary Ann, Newport. Kelsey, James, Newport. 

Hatch, Jacob L., Meredith. Kempton, Elisha, Newport. 

Horn, John, 3d., Somersworth. <enney, Chancey N. 

Hastings. Jose ph, lianover. Kentitsen, t Ni ih B.. Wolfboro. 


K., Path. 


1, Keene, 


tuball, George 


Keith, Baralee 


Hardy, Gilman, Enfield, 
Hall, John L., Northfield. 





Ham. Charles, Stratham. Keneson, Durell, Jefferson. 
Hopkins, Luther, Manchester. Kittridge, Thomas bB., Claremont 
Hersey, Jacob, Sanbornton. Kimball, Leonard M., Hillsbo 
Hill, David A., Franklin. rough. 

Hunkins, Jona. 2nd, Franklin. Kimball, John, Derry. 


Kimball, Hiram, Nashua. 


Aimball, Rufus, Salem 


Huntoon, James, Franconia. 
Hunter, John, Dalton. 


Hill, Jonathan, Portsmouth. Kelsey, Charles, Newport. 
Hunting, Virgil M., New London.) Karr, James, Newport. 
Hilton, ‘i homas J.. New Market. | Kimball, Iddo K., Derry. 
Hall, Phinehas, Stoddard, (dis 


Laws, Curtis, Portsmouth 
Locke, 
Ladd, Joseph, Concerd. 
Ladd, Hiram, Dalton. 


missed 
Hyde, Levi, Wolfbero’. 
Hunt, Oliver, Manchester. 
Heath, Samuel, Piermont. 


James, Seabrook 


Huntley, Lewmon, Charlestown. |Lang, Andrew, Dalton. 
Hall, Joshua G., Wakefield. Lane, Henry P., Sanbornton. 
Hurd, Ozem, Keene. Low, Nehemiah, Greenfield, 


Long, Leander, Newport. 


Hayes, Ivory, Somersworth. 
Lanphear, Jeremiah, Peterboro’. 


Howe, George W., Swanzey. 


Hill, Abraham, Northwoad. ivitt, Samuel, Exeter. 
Hazeltine, Moses, Shelburne. Little, Stephen W., Manchester. 
Herrick, Joseph, Welton. Lazell, John, Claremont. 
Hinds, Joel, stark. Laighton, John E., Pittsfield. 
Hededon,. Joiun, Stark. Lawrence, Eben 8., Gilford. 
Harrington, Josiah, Lancaster. Little, Jesse C., Peterboro’. 
Hayes, John S., Rochester. Layn, Samuel, Lee. 
Hoyt, Thomas C., Grafton. Little, David P., Hampstead. 
Hall, Lewis, Concord. Leach, Silas B., Hanover. 
Hunt, John S., Jr., Gilford. Little, Thomas K., Hampstead. 
Hunkins, Hazen, Peplin. Locke, Dudley 8., Seabrook 
Haywood, Levi, Charlestown. Low, William, Moultonbor 
Holt, William, Nashville. Langdell, Giles, Nashua. 
Hix, Stephen, Haverhill Lang, George, Bath. 
Hodgdon, William, Farmington. | Lowell, Henry G., Pittsfield. 
Honey, Parmenter, Acworth. Little, Nathaniel H., Hampstead. 
Horne, Hazen, Gilmanton. Leighton, David, Ossipee. 

Lane, Asa, Wentworth 
Joy, Charles, Somersworth. Leavitt, Nathan H., Northwood. 
Jarvis, Join, Concord. Lawrence, Sam’l, tiarts Location. 


Lewis, John, Allenstown. 
Lear, Tobias, Goshen. 
Lary, Jonathan, Gorham. 
Leach, Johu L., Weare. 
Lovejoy, Jacob, Poplin. 
Lovering, Ebenezer, Weare. 


Johnson, George A., Nashua. 
Janvrin, John, Seabrook. 

(harles J., Haverhill. 
Jewell, Bradbury, New Market. 
Jones, Samuel W., Somersworth. 
Jewett, J hn, Campton. 

Jones, Levi, Amherst. | 
Jones, Timothy, Amherst. Mason, George R., Dover. 
Jones, Sewall, Washington. | Manson, Leonard, Portamouth. 
Jones, Silas, Orford. Manson, Parker, Portsmouth. 
Jenness, William, Dover. | Miller, John, Concord. 


Jones, 


| Moore, Joseph ¢ 


QI85 


Mitchell, John H. and Nathaniel, 


ORK 

Marshall, llarvey J., Newport. 

oulton, Jona. S., Moultenboro’. 
Marsh i el, Manchester, 

errul, Noah i Northteld. 

wore, Matthias ., Sanbornton. 

itl n. Lewis, Peterboro’. 
Vern, nos, lianever 

ouvton, Daniel, Gilmanton, 
Vioulton, Joses, Meredith. 


amuel, Croydon. 
Marshall, Joseph, Lempster. 
William, P ainfield. 
iv} i homas, Walpole. 
Morrison, John, Jdr., Moultonboro’. 
William, Portsmouth, 
Renjamin, Bedford. 
Luke, Manchester. 
>olomon, Nashua, 
juun, Joho D., Keene. 
MeGilvery, Henry T., Nashua. 
aun, James A., Hlaverhill. 
Meder, Elisha, Haverhill. 
Maynard, Oren, Newbury. 
larden, Francis, Gilmanton. 
Mernil, Amos M., Hampstead, 
Martin, Nason C., Nashua. 
icCam, David, Nashua. 
Marston, Nathaniel, Greenland. 
\WV., Lancaster. 


cise, 


erritt, 
Murphy, 
Viorle ‘> 
Mion re, 
Morse, 


Victee, 


‘ioure, Lreorge 
letcalf, Zenas, Lancaster. 
Marshall, John, New Market. 


Martin, Jeremiah B., Haverhill. 
Ve’ intire, Samuel L., Wolfboro’ 
Varden, Savell, Deertield. 
Marston, David L., Holderness. 
vioulton, Benj. b., Moultenboro’, 
n, Sylvester M., baton. 

ser, John A., Salem. 

Varden, VV illiam, lil. 

wee bB., Benton. 
liazen &., Haverhill. 
Join W., Nashua. 
Mentor, Jabesh L. 
Vornll, George E. 


\las 


Martin, (re 
Morse, 


Vioore, 


, Manchester. 
Manchester. 
Marble, leonard, Nashua, 
Morrell, John, Rumney. 
Viarston, Joseph, Portsmouth, 
elendy, James, Grantham, 


Voulton, Eli, Jefferson. 
itchell, Marshall W., Piermont. 
orey, William P., Lyme. 

Millen, Sumner, Washington. 

Mavo, Enoch B., Manchester. 

Morrill, Paul, Nashua. 

Morse, Amos, Mason. 

Marden, ‘Thomas B. Jefferson. 

Mellish, Henry. Walpole. 

Marfield, Jonathan C., Goshen. 

Vuogridge, Renning, Meredith. 
ison, Humphrey, Salisbury. 


Abraham W., Epsom. 
Verrow, James J., Dover. 
Jonathan L., Charlestown, 
amuel, Lempster, 
ll, Silas, Hillsbero’. 
Varden, Edward, Gratton. 
elendy, Sible vy; Gratton. 
Mitchell, eth P., Merrimac. 
errill, John, Manchester. 


Viarden, 


ackK, 


Nute, Ivory M., Dover. 
Noyes, Curtis C., Haverhill 
Norton, John D., Concord. 
Nason, John, Some rsworth. 
Nichols, Trueworthy, Deerfield 
Newton, Mark G., Grantham. 
Nesmith, Erastus, Canaan. 


|Nickless, George, Hooksett. 


Nye, Eliphalet, Manchester, 


iNeal, Thomas, Gilford. 


Newcomb, Isaiah, Orford. 








Nutter, Paul T., Manchester. 


Nute, Daniel, Rochester. 
Newton, Luther, Society Land. 
Nute, Cyrus D., Barrington 


Niles, Ezra, Haverhill 
Noyes, Samuei, Haverhill. 
Noyes, Benjamin, Haverhill. 


rsworth 
ull 


Oakes, Thomas C., “ome 
Cimstead, William H., ilave 
Oxford, John R., Portsmouth. 
Ordway, Hezekiah, Milan. 


Osgood, Joha, 2d., Mad ury. 
Osgood, True, Concord 
Osgo ul, Joseph W., Hallsb 
Otus, Daniel, Somersworth. 


Peavey, John, Tuftenbor 
Peavey, Anthony, Portsm 
Peabody, Joseph Hl., Nashua, 
Perley, Warren, Dunbarton, 
Parker, Isaac M., Meredith. 
Parker, Asa ‘T., Giltord 

Parker, Charles H, Concord. 
Perry, Ebenezer F’., Manchester. 
Perkins, David K., Manchiester. 
Page, Calvin, Sanbornton. 
Powers, Orlando, Cornish. 
Purinton, Daniel, Dover. 
Palmer, William, Dover. 
Perkins, Edward &., Chiche 
Putnam, Hiram, Grantham. 
Piper, Stephen H., Exeter, 
Paul, Ne Ison, W al pole ° 
Presby, ‘Timothy, Nashua. 
Porter, Luther = , Claremont. 
Phillips, Moses, Bethlehem. 
Pearson, Henry M., Gilmanton. 
Pike, Ebenezer, Cornish. 

Pike, Moody, Somersworth. 
Peirce, Jo-eph W., Lancaster. 
Paine, Henry, Milan 

Peabody, Enoch, Berlin. 
Pinneo, Joseph, Jr., Hanover. 
Powers, Obed, Cornish. 

Pike, Joseph, Wakefield. 


uth. 


‘ster. 





Peirce, Thomas R., Somersworth 
Paddieford, Isaac, Lyman. 
Powers, Nathan, New |pswich. 
Pond, Charles N., Nashua. 
Putney, Venjamin, Sutton. 
Panock, Human, Jr., Lisbon. 
Piper, William, ‘Tuftonboro’. 
Patterson, Lucius, Nashua, 
Page, Joseph, Milton. 


Palmer, Jonathan, Sutton. 
Proctor, Silas, Derry. 
Powers, Elias 
Pickering, Jos’ph, Jr. 
Pike, Samuel, Orford. 
Pitman, Gideon C., Exeter. 
Parsons, Edward, Jefferson. 
Parks, Solomon, Portsmouth. 
Pratt, Josiah, Charlestown. 


“pringfiel l. 
Newington 


Prescott, Johu T., Wilmet. 
Philbrick, Joseph, ‘Tarmwerth. 
Piper, James, Tuftenboro’ 
Perry, Lorenzo D., Manchester. 


Pervere, Hazen, Sandown. 
Pinkham, Richard H , Bow. 
Philbrick, John, Somersworth. 
Page, Amos, Landatft 

Philbrick, Josiah C., Sanbornton. 
Prescott, Richard B., Kingston. 
Parker, Israel, Lisbon. 

Page, Gideon D., Hancock. 
Pierce, Stephen M., Pittsfield. 
Pottle, Simon, Meredith. 

Page, Charles, C 
Page, Abraham, Jr., Canaan, 
Peirce, William M., Salisbury. 
Pollard, David, Dorchester. 
Perkins, Green, Kensington. 
Putnam, Samuel, New Boston. 


Packard, Benjamin, Merrimac. 


Robinson, Henry M. Concord. 
Robinson, Charles, Meredith. 
Kussell, Leonard, Hooksett. 
Rebertson, Dan’l M., Manchester. 
Russell, William, Franklin. 
Reddington, Jacob, New port. 
Robertson, John W., Franklin. 
ussell, Jehiei, Claremont. 
Richardson, David, 2nd, Lisbon. 
tichardson, Stephen, Lisbon. 
Rawson, David W., Newport. 
toberts, Haverhill. 
tice, David, J ilfrey ° 
Rowe, Theodore F., Portsmouth. 
Redington, John, Sutton. 
Boscawen. 


Corliss, 


Robv, Samuel C., 


Kaynes, George, Portsmouth. 
Randall, Wm. C., New Market. 
Robinson, Jesse L., Croydon. 


Ripley, Jason, Hillsboro’. 
tiddle, Enoch, Gratton. 
Rogers, Charles, Piermont 
Randall, Edward, Seabrook. 
toberts, Daniel, Raymond. 
Richardson, Lewis, Greenfield. 
tobbins, George E., Amherst. 
Rounswell, Joseph, Whitefield. 
Rogers, Lorenzo, Newpert. 
Robinson, Harmon, Richmond. 
Reed, Dexter, Nashua. 
Rand, Joseph, Alton. 
tickard, Cyrus, Cornish. 
Ring, Chase H., Northtield. 
Richards, Leverett P. E., 
chester. 
Rollins, Ivory M., Grafton. 
tichardson, Joseph, Candia. 
ss, William, Somersworth. 
Randiet, Jacob, Canaan 
Rolte, Charles H., Concord. 
Reynolds, Willian, Derry. 


Man- 


“mith, Ebenezer, Durham. 
“tickney, Jacob E., Lancaster. 
~wain, Benjamin, Nashua. 
“tanley, William, Somersworth 
“wett, Benjamin H., Concord. 
tone, Chester, New Hampton. 


tinson, John, 3d., Dunbarton. 
argent, Jonathan, Bradford. 
oames, Daniel E., Meredith 


Stickney, Joseph P., Concord 
sanborn, Jonathan P., Northfield 

Smith, Alonzo, Manchester 

“tearus, James A., Manchester. 

“ilsby, Ithiel, Aeworth. 

“inart, John, Newtown, 

Stickney, Alex. H., Somersworth. 

“leeper, James P., Concord. 

“tone, Daniel, Jr., Grantham. 

Spaulding, Dan. Jr., Manchester. 

Sonle, John B. L., Hampton. 

ne, Stillman, Marlboro’. 

Simonds, Rufus, Fitzwilliam. 

Starrett, Mark, Nashua, 

Shed, Peter F., Milford. 

Smith, Richard K., Hopkinton. 

“anborn, Thomas, Goshen. 
mith, Caleb P., Franklin. 

Scribner, Jonathan, Salisbury. 

“tearns, James, Plymouth, 

“oames, Wm, F., Littleton. 

“mith, Samuel, Littleton. 

“anborn, tra, Haverhill. 

Stow, John, Jr., Benton. 

Stow, John, Benton. 

“prague, Philo, Manchester. 

, James, Concord. 

Selfridge, Christop’r Gore, Ports 
mouth. 

“perry, Charles, Columbia. 

Shirley, Joseph T., Chatham. 


St 


revey 





Bankrupts in New Hampshire. 


Shirley, Stephen D., Sanbornton, 
Spinney, Parker, Wakefield. 
Simonds, William, Charlestown. 
Skinner, Joseph, Moultonboro’. 
Senter, Alvin, ‘Tuftonboro,’ 
Sanborn, “mith, Moultonboro’, 
Sivcler, Noah, Bartlett. 
Suwyer, Luther D., Ossipee. 
Smith, Nehe’h M., New Ipswich. 
Savage, Ira, Lisbon. 
Sanborn, Moses, Bath. 
~wain, Richard P., Gilford. 
Stevens, Nathan D., Orford, 
Smart, Jacob P., ‘Tamworth. 
Smart, John U., Ossipee. 
Sawyer, Thomas, Hill. 
Smith, Samuel, Haverhill. 
Streeter, Ezekiel, Dalton. 
Savage, Roswell, Dalton. 
Short, William, Nashua. 
Shapleigh, Thomas, Somersworth 
Sankee, Simeon, Claremont. 
“avage, Edward H., Marlow, 
saregent, Thomas W., Derry. 
Stevens, Maniy, Orford. 
Sawyer, Reuben G., Manchester. 
Spoonier, Daniel, Manchester. 
Snow, William R., Charlestown. 
Smith, Ora, Chesterfield. 
Sawyer, William, New 
compulsory.) 

Shackfoid, Wim. A., New Market, 
Smith, Eph. H., New Hampton. 
Sanderson, Daniel, Pittsfield. 
“anderson, Charles, Pittsfield. 
Shirley, Solomon ‘T., Chatham 
Smith, John, Dalton. 
Smith, Josiah, Whitefield. 
Stevens, Salmon, New Ipswich. 

tetson, Nathan, Dorchester. 
sherman, Henry, New Ipswich. 

inborn, Solomon, ‘Tamworth. 
Spaulding, sanford, Claremont. 
Sartwell, Roewell, Littleton. 
Sturtevant, George, Jr., Nashua. 
Spencer, Warren, Claremont. 
Sargent, Alvan, Orange. 
Sampson, Benjamin G., Keene. 
“mith, David, Montvernon. 
Seaver, Elijah, Claremont. 
Sessions, William, Milan. 
Swift, Solon, Haverhill. 

ivage, “vivester, Dalton. 
Stanton, Jaceb C., Ossipee. 
Sawyer, Alvah H., Waketield. 
Sleeper, Stephen, Jr., Canaan. 
Seavey, Elliot, Manchester. 
Stevens, John T., New ipswich. 
“tiles, [saac, Nashville. 
“tark, Daniel F., Canaan. 
Simonds, Daniel M., Plainfield. 
Stone, Sherman, Marlow. 


Sanborn, Amos &., Bethlehem. 


London, 


TLompson, Joseph, Exeter. 
lenney, David, Dunbarton. 
Tenney, Abijah W., Newport. 
True, Dantel E., Gilford. 
Thompson, Daniel, Dover. 
Taylor, John, Concord. 

Tuttle, John W., Manchester. 
‘Tayl r, Amos 8., Nashua. 
lowns, Join, Jr., Keene. 
Twitchell, Reuben W., Swanzey. 
Tewksbury, James, Claremont. 
lyter, Charles, Grantham. 
lupper, Tyler, Lyndboro’. 
Tilton, William F., Pittsfield. 
Tracy, Luther, Bath. 

Teel, Josiah, Concord, 

Thomas, Stephen, Nashua. 
Tibbets, Daniel, Jr., Somersworth. 
Thomas, Jesse, Chatham. 
rrickey, Henry D., Gilmanton. 








ich. 
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Twombly, Samuel, New Market. 


Tayi * harles, Sar dwich. 


Thayer, Albert G., New Ipswich. 


Thompson, Adrian, ‘Lhornton. 
‘Tufts, Stephen E., Tamworth. 
Thrasher, Henry, Haverhill. 
Twiss, Peter, Peterboro’. 
Tuttle, Elijah, Orford. 

Taylor, William, Northwood. 
Taft, lra, Swanzey. 

Tenney, Joel, Marlow. 

Trow, John, Nashua. 
Twitchel, Ransom, Milan. 
Thorn, Calvin, Concord. 
Templeton, Isaac, Hillsboro’. 
Towle, William, Raymond. 
Tarbell, Asher, Mason. 
Trafton, Simon, Somersworth. 
Upton, Jonathan R., Nashua. 
Underhill, Samue!, (hester. 
Virgin, Leavitt C., Concord, 
Veasey, Nathaniel, Meredith. 
Vinton, Danford, Cornish. 
Veasey, David 'T., Portsmouth. 
Wiggin, Henry L., Wakefield. 
Wingate, John, Wakefield. 
Winn, Parker, Nashua. 


Wedgwoed, Millet, Somersworth. 


Wilson, John C., Concord. 
Wheeler, John, Hooksett. 
Wheeler, Jeremiah, Manchester. 
Willard, Joseph, Newport. 
Wiggin, Bradstreet, Meredith. 
Warren, John, Hanover. 
Whipple, Samuel, Dunbarton. 
Worthley, Samuel, Manchester. 


Warren, Charles F., Mauchester. 
Wheeler, Sam’! C., New Ipswich. 


Weld, Daniel, Jr., Cornish. 
Willard, Ormond, North Enfield. 
Woodcock, Virgil, Swanzey. 


BANKRUPTS IN 


Webster, William G., Dover. 
Watkins, James f., ¢ neord, dis 


missed 


Wyman, Jesse E., Concord 
Whitcomb, Salmone, 
Wilson, Jesse, Wendell. 
Willard, Joseph, Keene. 
Wood, Cyrus D., Chester. 
Wheeler, Daniel, Manchester 
\V hetherby, Charles ‘T., VW pole 
Webster, Benjamin E., Gilsum. 
Weston, Sutheric, Nashua. 
Williams, Abijah, 2d, Cornish. 
Wallingford, George, Claremont. 
Wright, Joshua, Alton 
Whiting, Dantord, Bath 
Wells, John M., Pittsfield. 
Wier, Frederick A., Walpole 
Webster, Hazen, Ply mouta, (dis 
tissed 
Woodbury, Enoch P., Haverhill. 
West, Moses oscawen. 
W heeler, Sylvester, Claremont. 
W atts John, Kingston. 
Woodward, Joshua Lb. F., Haver 
hill. 


Willard, Sam’l, Somersworth. 


Keene. 


Woods, Orri Lancaste 
Woodward ses, Jeflerson 
Willonghby, ! il I ‘ I 
Whitaker, Nath’l Jr., Chatham 
Wialke Franklin, (hati 
Willis, Jabez R., Haverhill 


Wise, \aron, Hebron 
Wentworth, Oliver eredith, 


Wentworth, =am’l, Moultonboro’. 


Watson, James H., Sandwich 
VW hte Joseuh, Ossinpee. 


} 


Williams, Huron, Grafton. 
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Wilhames, Norman &., Grafton. 
‘ vathamel P., Landa. 
‘ Jeolita Ge liaverhill, 
\ er, Freverick B., Bath. 
odbury, “eth, Nashua. 


Waterman, Lyman, Croydon. 
Wadleigh, James D., Franklin. 
Warner, Jarvis S., Nashua. 

eeks. Joseph, Tamworth 
\ gin, Thomas &8., Tultenboro’. 
Willard, Levi, Unity. 
\ hitcher, Joseph, Warren. 
Wilber, Jonathan, Gilsum. 
\\ entworth, Lbenezer, Milton. 
S hitmmore, Liezeki. Jr., Claremont. 
\Windden, John P., Chester. 
Webster, -benezer, Manchester. 
elton, Garrett, Manchester. 
Walcott, George, Lancaster. 
Whittemore, Amos, Wilmot. 
Vingate, John A., Strafford. 


in, James, Sandown, 
ells, Joseph, 4d., Sutton. 
eloh, James, Jr., ¢ ssipee. 
ey, Franklin, Littleton. 
il i ’ onecord, 


W hitpple lobn, ¢ oncord, 

\ nt th, Joseph, Laneaster. 
lher, Sam l Gardner, Lebanon, 

Warren, fsaac, Lyme. 

Webster, branklin, Manchester. 

ilker, Ruel, Bow 

ikines, Hiram, Litehfeld, 

Viebster, James Y., Nashua, 

VW heeler, Gilman, Nashua. 

Wilson, Penjamin H., Nashua. 

Viight \icses., Keene. 

Warner, John, Lyme. 


Young uel, P., Barnstead. 
York, Charles ¢ Wendell, 
,oung, Moses C.. Dover. 


SETTS. 


The following list, continued from page 240, contains the names of bankrupts in 


Massachusetts, from August 20 to September 24. 


Adams, John M., Milton. 
Atkins, Elisha B., Truro. 
Augustus, John, Boston. 
Appleton, John, Westfield. 


Atcherson, Tho’s H. & James §. 


Atcherson, Acton. 
Jancroft, William M. } | 
Fernald, Nathaniel, \ 
Barbour, William ¢’., 
Bailey, Loami, Charlestown. 
Rassett, Justus, Greenfield. 
Bascom, Jonathan, Posten 
Baldwin, Jonathan, Jr., Malden. 
Blanchard, Bradley, Coneord. 
Boynton. Richard, Needham, 
Benson, Daniel T., Webster. 
Badger, Daniel D., Woburn. 
Burrill, Lyman, West Boylston. 
Balch, Benjamin, Boston. 
Blashfield, Harvey, Boston. 
Bliss, Francis, Springtield. 
Bailey, Paul, Jr., Greenfield. 
Breed, Henry K., Lowell. 
Branch, Simon, Lowell. 
Carlton, Frederic A., Poston. 
Carlton, Walter, ‘Townsend. 


teading. 


\V orcester. 


Chickering, Cyrus C., WV orcester. 


Cobb, Joseph, Winchendon. 
Cobb, Francis B , Beston. 
Cook, Ira, Grafton. 

Copeland, Charles, Lancaster. 
Randall, John P. } 
Cummings,Joseph FH. \ 
Cook, Enoch, Charlestown. 
Clarke, Weston, Springfield. 
Clark, William, Boston. 
Carr, Elias, Lowell. 


Haverhill. 


iCook, Enos A., 


Poston, 
Olney, Chas. C. U., Provi. R. 1., 


(opartners. ) 
i Daniel, Samuel, Medford. 


Davies, George H., Cambridge. 


iDavis, David O., Boston, 


Delano, John, Truro. 
Dudley, John G., Boston. 
Dutton, John L., Quincy. 
Dyer, Atkins, Boston, 
Dean, James, Boston. 
Devereux, John N., Boston. 
Davis, Daniel, Lowell. 
Dean, John A., Stoneham. 
Edwards, John &., Boston. 
Earl, Henry, Boston, 


sory.) 
French, Tolman, E. Bridgewater 
Fuller, Harrison H., Lowell. 


Fernald, Nathaniel, } Beating 
Pancroft, William M. \ “© ng. 
Fifield, Susan, Lowell. 

Fisk, Nathan, Boston. 

Ford, Whitman J., Greenfield. 
Godtrey, Christopher, Sandwich. 
Gleasen, William T., Boston. 
Gleason, John, Worcester. 
Graupner, John H., Boston. 
Guild, Moses, Dedham. 
Hardwick, Adam, Jr., Cohasset. 
Hayward, Elijah E., Hadley. 
Haskell, Lyman 8., Boston. 

Hill, Pliny, Ware. 

llow, Phineas, Concord. 


|Harriman, Lemon, Lowell. 


Hurlbert, Truman R., Boston. 
Hildreth, James, Dorchester. 


(compul 


Handy, Lewis, Sandwich. 

I] ou. >., Gecrgetuwn, 

liaskell, Christopher, Webster. 

Jones, Elna’n, Jr. Cambridgeport. 

fohnson, Ferdin’d L., Haverhill. 

Kimball, George, Boston. 

Lander, Edward, Danvers. 

Leighton, Rufus, Boston, 

Ladd, Sampsen, Lowell. 

Lovrier, William, Lowell. 

Lee, ( harles, Boston, (compul’y.) 

Lewis, Brackett P., Springfield. 
oore, Henry, Concord, 

Merriam, Erastus, Boston. 

McFarlin, seth, New Bedford. 

Mars all, James H., Leominster. 

Veachum, Giles A., Watertown. 

Vitehell, Charles C., Grafton. 

ioslem, Silas, Jr., Springfield. 

Mitchell, Isaac R , Boston. 

Newhall, William M., Saugus. 

Newton, Lincoln, Braintree 

Newhall, Moreton, Mendon. 

Neff, William J., Poston. 

Norris, David B , Georgetown. 

Nason, Jeremiah, Poston, 

Nims, Edwin, Deerfield. 

Otis, Benjamin B., Worcester. 

Parsons, Eliphalet T., Sheffield. 

Parker, Theodore 1)., Boston. 

Parlin, Asher, Natick. 

Pateh, Ephraim B., Lowell. 

Phelps, James, Sutton. 

Peck, James W., Boston. 

Pratt, Samuel H., Boston. 

Pike, Thomas Jr., Charlestown. 

Pratt, Thomas I., Amesbury. 


il u 
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Parmenter, Edm’d, Northborough.;Stokes, Josiah H., Lowell. 
Pierce, Dexter, Montague. Stone, Eber, Great Barrington. 
Putnam, Wim.,Wenteil,(comp’y.) sylvester, Charles, Ashburnham. 
Pratt, Henry 8., Fail River. Sinons, Charles, Jr., Danvers. 
Pratt, Solomon C., Sudbury. Stetson, Merrit, Buckland. 
Quinn, George W., Worcester. Shores. George U., Tauuton. 
Randall, John P. Di Smith, Joha, Lowell. 
Cummings,Joseph H. 4 Haverhill Stoddard, Johu B., Boston. 
Rhoades, William, Boston. Sullivan, John W., Boston. 
Rawson, Pern, Fall River. Ihayer, Thomas J., Uraintree. 
Reynolds, Martha, Fall River. lurner, Edward, Boston. 
Robbins, Freeman P., Boston. lidd, John, Woburn. 

Robert, Robertson, Boston. Vebbets, Horace B., Boston. 
Ruasell, Edwin &8., Eas on. lowle, William R., Boston. 
Richardson, Samuel, Methuen. Virrell, John, Boston. 

Robinson, Heman, Lowell. lhompson, Vliver J., Tyringham 
Skinner, Henry B., Ashburnham. True, Henry C., Lowell. 
Smith, Willard W., Boston. rilton, Nathan R., W. Boylston. 
Snow, Solomon, Springfield. rhayer, Thomas J., Braintree. 
Snow, Andrew H., Boston. Milton, Cephas, Haverhill. 
Steele, James, Boston. 


rhomas, John W., Weymouth. 
Stimpson, Levi, Pittsfield. lracy, Frederick P., Boston. 


BANKRUPTS 





Bankrupts in New York. 


Tolman, Wm. M., Winchend 
Varraught, Ferdinand, Bosto 
Wade, William F., Jr., ipsw 
Webb, Lyman, Otis. 

Wallis, Benjamin, Townsend. 
Wright, Andrew J., Dunstable 
Warren, Willard W., Boston. 
Washburn, Judith, Randolph 
Wentworth, John B., Lyun, 
Whyte, Edward H., Boston. 
White, Jonathan, Jr., Weymou 
| Wilson, James, Boston. 
Whitney, Merrick, Ashburnha 
Woodward, William W , Pa: 
Wilson, George, Lee. 
Williams, Milo M., Easton. 
Wood, Samuel, Lowell. 
Weeden, Geo. W.,Charlestown 
Brownell, Asa C., Buston, 
(Copartners ) 
/ Young, Joseph, Sutton. 

Zeitz, Charles A., Boston. 


IN NEW YORK. 


The following list, continued from page 259, contains the names of petitioners ir 


bankruptcy, in the southern district of New York, from August 17 to September 2) 


tlolmes, Edward, / Hudson. 

(hi, David M ompulsory. 

Hull, Henry, Lebanon Springs 
compulsory.) 

Hosford, Othniel, Williston, N. Y 

Jennings, Ed-ar, firms of Frank 
lin & Jenkins & 
Co... New York. 

Hoey, James, Montgomery, 


Allen, Stephen, Hudson. 

Bokee, William O., lite firms of 
J. Bowen & Co.; Bowen, Bo 
kee & Co., Bowen, Sellers & 
Co., New York. 

Bagley, Albert G., Brooklyn. 

Bancker, Adrian, New York 

Barry, ‘Thomas, late firm of Barry 
& Mead, New Vork. 


| 


Co., Train & 


Reeve, Samuel,.New York, the hut 


firms of Jones, Keim & Co. 
Lt. Williams & Co., of Berks ¢ 
Pennsylvania. 

Rogers, Robert, New York. 
Rutherford, John, firm of C. Ru 
therford & Sons, New York. 

Rutherford, lra W., New York. 
tidner, John P., New York, of th 
late firm of Pe Ridner. 


k A 
KR & 





Berry, James A., Tompkinsville. 
Booth, Peter, New York, (compu! 
sory.) 
Boyd, William D., Philipstown. 
Browning, Mason B., New York. 
Brower, John G. ) New York. 
Rusher, Charles H. \ Copartners. 
Bolen, David M. } New York. 
Parks, Jonn, ) Compulsory. 
Crane, Alson B., late firm of Crane 
& Strong, Carmel, 
Campbell, Augustus, New York. 
Case, David B., Southold. 
Colburn, Simeon L., New York 
Crane, Joseph, Fordham. 
Chapman, George W., New York. 
Dexter, John H., New York. 


Dewey, John C., firm of H. & 
J. C. Dewey, Catskill. 

Devoe, Isaac Hutton, New York, 
(compulsory 

Dolson, Gabriel L, late firm of 


Dolson & Sherwood, Goshen. 
Elmore, William H., New York. 


Fiske, Samuel C., New York 

Flint, John M., firm of Flint & 
Fitch, New York. 

Ford. David, Jr., Canaan. 

Fowler, Jacob D., late firm of 
Fowler, Gordon & Co., New 


town. 

Folger, Robert U., Brooklyn, of the 
late firm of R. C. Folger & Co.., 
ropemakers. 

Finch, Lewis, Mini-zink, of th 
late firm of Finch & Manning. 

Garrison, John, New York. 

Glover, Russell E., New York. 

Gillender, Eccles, N. York, (com 
pulsory.) 

Heyer, Edward P., ) New York. 

Heyer, Henry A., § Copartners. 

Hall, Henry B., New York 

Hanna, John, firm of Hanna, De- 
forest & Co., New York. 

Hyde, Simeon, Brooklyn. 

Huntington, Edw’d. B., Brooklyn. 

Hazilten, Waikley, New York. 


| Min or, 
March, Clement, New York. 


| Moore, Newburgh. 


pulsory. 
Keith, Charles W., firm of Samuel 
Keith & Son, Sacketts Harbor. 
Kimball, William E, / Brooklyn 
Redfield, Charles, \ Copartners. 
Killam, George T., New York. 
Kornicher, Moritz, otherwise 
Mark Moritz, Ivte firm of M. 


Satterlee, John R., New York. 

“mith, Henry, (Wadsworth & 
Smith), Astoria, L. I. 

“mith, John Cc. ) New York. 
larriman, Step. B. | Compulsory, 

“mith, Joun H., Brooklyn. 

Smith, John T. P., firm of J. 17 


Kornicher & Pinner, N. York. & E. W. Smith, Mamaroneck 
Kissam, George, Prooklyn, late/stevens, John MeKee, firm of 

firm of Saml. & Geo. Kissam. Israel B. Stevens & Co., “ing 
Leeds, Stephen P., Brooklyn. Sing. 


Shipman, Horatio M., New York. 


Lander, William P., New York. 
lodd, William W., late firm of 


Lockwood, Munson, New York. 


Lines, Major, New York. W. W. Todd & Co., Sing Sing 
Lord. Alanson J., New York. Tayler, Anson, New York. 


Taylor, Samuel, j/late firm of 

Caylor, Charles 8. \ ‘Taylor Bro 

thers, New York 

Torrey, Wilson, Ghent. 

Taylor, Knowles, New York, of 
the late firm of Taylor, Little 
& Co. 

Voorhies, William T., New York, 
compulsory. ) 

Venables, Richard, New York. 

Vanderpool, Abraham, late firm of 
Vanderpool & Carpenter, New 
York. 

Van Ness, SimonG., Minisink. 

Van Ness, Isaac, Minisink. 

Waistell, John B., New York. 
Vadsworth, William R., (Wads 
worth & Smith), Brooklyn. 

Warner, William H., firms 


Macomber, Edward, Brooklyn. 
VecWilliams, Charles, late firm of 
C. McWilliams, R. Dempsey,| 
& J. Bradley, Cairo. 
Daniel K., late firm of 
Minor & Schaeffer, New York.|} 


|Moore, Emmet, firmof Tuthill & 


Vorton, William <A., firm of Pur 
dy & Morton, Brooklyn. 

Moore, Ambrose Ree + New York. 
IcCaine, ) Compuls’y. | 

Maggs, Joseph, New York. 

Nunns, Willham, New York. 
lakley, Mack, New York. 

Peck, Edgar F., Smithtown. 

Peck, Lewis, New York, of the 
late firmof Peck & Ridner. 


nm 


ot 


Perkins, Asa B., New York. Cobb & Warner, and Warner & 
Pinner, Hirsch, late firm of M.| Putnam, New York. 


Kornicher & Pinner, N. York. | Weller, Lodowick, Huntington. 
Platt, tra, Austerlitz. | Waterman, Edward C., N. York. 
Price, Philo, New York. | West, Stephen W., Brooklyn. 
|Prouty, William C., Brooklyn. Willington, Thomas, late firm of 
Reeve, Samuel, New York. | William G. Stubbs & Co., and 
\Ring, Charles H., New York,| John Tombs & Co., New York. 
| (compulsory.) | Whelpley, Philip M., New York. 
|Robbins, Ashur, New York. | Wilmot, Williams, New York. 
Robbins, George Stillman & Sam-| Waterhouse, James M. New York, 

uel Painter, the firm of Robbins,| the late firm of Kidder & Water 

Painter & Co. house. 





